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ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 


To  The  Honourable  Allan  F.  Lawrence,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  initiated  a  research  project 
concerning  the  Law  of  Property.  One  major  section  of  this  project  was 
devoted  to  the  law  and  practice  pertaining  to  land  registration  in  this 
jurisdiction. 

The  Commission  has  completed  its  study  and  now  submits  its  report. 


CHAPTER  I 

INTRODUCTION 


Comprehensive  reform  of  the  arrangements  for  land  registration  in 
Ontario  is  urgently  needed.  The  existing  systems  have  given  reasonable 
security  for  the  ownership  of  interests  in  land,  and  reasonable  scope  and 
security  for  creation  and  transfer  of  these  interests,  but  they  are  both 
complex  and  costly.  Some  complexity  is  inevitable  in  any  system,  but 
significant  improvements  can  be  made.  The  existing  arrangements  have 
worked  only  because  they  have  been  made  to  work  by  the  continuous 
care  of  lawyers,  surveyors  and  civil  servants,  at  a  considerable  cumu- 
lative cost. 

Much  of  the  existing  structure,  doctrine,  and  practice  has  been 
inherited  unchanged  and  unquestioned  from  the  nineteenth  century.  Most 
alterations  made  in  this  century  have  been  relatively  minor  reforms  or 
patchwork  attempts  to  bolster  the  existing  system.  No  attempt  has  been 
made  in  Ontario  to  effect  comprehensive  evaluation  and  reform.  This  can 
be  explained  by  the  complexity,  technicality,  and  sheer  bulk  of  the 
existing  arrangements.  The  major  elements  of  the  administrative  struc- 
ture— the  registry  and  land  titles  offices — have  been  decentralized.  The 
powers  and  responsibilities  of  the  central  elements — the  Inspector  of 
Legal  Offices,  the  Master  of  Titles  at  Toronto,  the  Director  of  Titles,  the 
Examiner  of  Surveys  and  the  Director  of  Land  Registration — have  been 
limited.  Most  of  the  available  time  and  energy  has  been  needed  to  make 
the  existing  arrangements  work. 

The  major  private  elements  have  been  the  hundreds  of  thousands  of 
owners  and  purchasers  of  interests  in  land  and  their  lawyers.  None  of 
these  has  been  involved  in  more  than  one  or  a  small  fraction  of  the  many 
thousands  of  annual  transactions,  and  none  has  had  the  perspective  and 
the  economic  interest  to  look  much  beyond  each  specific  and  immediate 
purchase  or  sale. 

Contemporary  knowledge  and  technology  enable  substantial  im- 
provements to  be  made,  ranging  from  simple  changes  in  doctrine  and 
administration  to  the  use  of  sophisticated  electronic  technology.  In  this 
report,  the  Commission  seeks  to  accommodate  the  tension  between  the 
inheritance  from  the  past  and  this  knowledge  and  technology.  This 
inheritance  can  make  reform  difficult,  for  it  shapes  habits,  thoughts  and 
expectations;  however  it  also  includes  useful  experience  and  skills.  The 
Commission's  objects  are  to  seek  a  workable  balance  between  change  and 
stability,  and  to  achieve  an  integration  of  the  useful  experience  from  the 
past  with  the  technology  of  the  present  and  the  future. 

1.  The  Form  of  the  Report 

The  discussion  and  the  proposals  in  this  report  are  necessarily 
general.  The  work  of  preparing  specific  legislation  and  detailed  plans  for 
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implementation  will  take  mueh  time,  effort,  and  experience,  and  the  plans 
will  inevitably  need  adjustment  and  refinement  during  the  implemen- 
tation. This  work  should  be  done  within  the  administrative  structure 
immediately  responsible  for  land  registration. 

The  published  literature  about  this  topic  is  copious.  The  Commission 
has  relied  upon  whatever  it  felt  to  be  important.  The  nature  of  the  topic, 
in  the  light  of  the  Commission's  approach  to  it,  does  not,  in  the  opinion  of 
the  Commission,  require  references,  and  none  are  contained  in  this  report. 
Citations  and  lists  of  the  statutes  that  are  mentioned  in  this  report  are 
set  out  in  Appendix  I. 

The  phrase  "search"  is  used  throughout  this  report  to  describe  the 
process  of  ascertaining  whether  the  vendor  can  make  the  purchaser  the 
owner  of  the  interest  that  is  the  subject  matter  of  the  transaction  being 
considered.  The  phrase  "adverse  claims"  is  also  used  in  a  specific  sense 
in  this  report.  Many  different  kinds  of  claims  may  be  created  against  land. 
Some  of  these  claims  are  not  inconsistent  with  ownership  in  the  usual 
sense.  The  usual  sense  of  the  word  "ownership"  can  include  ownership 
that  is  subject  to  a  mortgage,  restrictive  covenants,  a  lien  to  secure 
payment  of  municipal  taxes,  and  zoning  by-laws.  Some  of  these  claims 
are  common  law  claims,  and  some  are  created  by  statutes.  Some  are 
technically  matters  of  "title",  and  some  are  not.  The  phrase  "adverse 
claims"  is  used  to  denote  the  entire  range  of  claims  that  can  be  created 
against  land. 

This  report  is  one  section  of  the  Commission's  comprehensive  ten- 
section  project  for  reform  of  the  law  of  property,  begun  in  1965.  This 
report  is  closely  related  to  three  of  the  other  sections,  on  which  reports 
will  be  made  later,  namely,  the  basic  principles  of  real  property  law, 
trusts,  and  conveyancing  and  mortgages.  The  divisions  among  these  four 
aspects  of  the  law  of  property  must  at  times  be  more  a  matter  of  choice 
rather  than  compulsion.  While  the  discussion  and  recommendations  in 
the  four  reports  will  be  interdependent  to  a  certain  extent,  this  report  is 
independent  to  the  extent  that  recommendations  are  made  for  broad  and 
fundamental  changes  that  can  be  implemented  without  waiting  for  the 
other  three  reports. 


2.  The  Scope  of  the  Report:  The  Objectives 

The  phrase  "land  registration"  is  familiar  to  lawyers,  and  generally 
subsumes  matters  relating  to  conveyancing,  deeds,  titles,  surveys,  the 
registry  and  land  titles  offices,  and  much  more.  However,  the  phrase  alone 
is  not  adequate  to  describe  the  scope  of  this  report.  The  general  objectives 
of  this  report  are  determined  by  perceived  social  needs,  the  inheritance 
from  the  past,  and  the  context  of  the  report  as  one  section  of  the  project 
for  reform  of  the  law  of  property.  The  objectives  the  Commission  has 
established  can  be  divided  into  two  groups:  (1)  objectives  for  convey- 
ancing and  ownership;  and  (2)  objectives  for  planning. 

The  objectives  for  conveyancing  and  ownership  are  the  major  ones 
for  this  report.  A  purchaser  of  an  interest  in  land  must  be  able  to  as<  ei  tain 
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with  reasonable  ease  whether  the  vendor  can  make  the  purchaser  the 
owner  of  the  interest  free  from  any  adverse  claims.  In  addition,  the 
ownership  of  interests  must  be  reasonably  stable  and  reasonably  as- 
certainable. The  objective  for  planning  is  the  integration  of  the  process  of 
land  registration  with  other  government  processes  of  collecting,  storing 
and  using  information  about  land. 


a.   The  Objectives  for  Conveyancing  and  Ownership 

The  purchase  of  an  interest  in  land  usually  involves  a  considerable 
sum  of  money  and  quite  often,  an  emotional  commitment  as  well.  No 
viable  or  rational  system  can  expect  a  purchaser  simply  to  make  an 
agreement  and  hope  that  the  vendor  can  perform.  The  objective  for 
conveyancing  is  to  establish  arrangements  that  permit  a  purchaser  of  an 
interest  to  ascertain  reasonably  easily  whether  the  vendor  can  make  the 
purchaser  the  owner  of  the  interest  free  from  adverse  claims,  and  that  do 
not  unreasonably  prejudice  the  owners  of  the  established  claims.  The 
rights  of  a  purchaser  may  be  and  usually  are  limited  by  express  and 
implied  terms  of  the  agreement  and  by  other  matters  which  may  or  may 
not  be  technically  matters  of  title.  The  wide  range  of  possible  agreements 
demands  that  the  arrangements  must  permit  searches  to  be  made  about 
the  entire  range  of  claims. 

The  search  a  purchaser  must  make  is  a  search  to  ascertain  the  power 
of  the  vendor.  The  power  may  be  simply  a  power  to  transfer  whatever 
interest  the  vendor  may  own,  but  for  centuries  the  power  has  been 
potentially  greater.  A  vendor  who  owns  land  that  is  subject  to  an  adverse 
claim  may  have  power  to  make  a  purchaser  the  owner  free  from  that 
claim.  For  example,  a  person  may  own  land  subject  to  an  easement,  and 
may  agree,  perhaps  through  mistake,  to  sell  the  land  free  from  any 
adverse  claims.  The  owner  may  have  power  to  perform  this  agreement, 
that  is,  power  to  make  the  purchaser  the  owner  free  from  the  easement, 
and  if  so,  the  easement  will  be  extinguished  by  the  sale.  Therefore,  in  an 
informal  but  useful  sense,  the  owner  will  have  a  power  to  make  the 
purchaser  the  owner  of  a  larger  interest.  Some,  although  not  all,  of  the 
techniques  to  achieve  the  objectives  of  conveyancing  depend  immediately 
or  ultimately  upon  a  power  of  this  kind.  The  larger  the  power,  that  is,  the 
larger  the  gap  between  the  interests  the  vendor  owns  and  can  create,  the 
more  likely  the  objective  is  to  be  satisfied,  but  the  exercise  of  the  power 
extinguishes  claims,  and  is  opposed  by  a  general  interest  in  the  stability  of 
established  claims.  This  interest  is  the  justification  for  the  major  limita- 
tion included  in  the  objective,  which  is  that  the  arrangements  must  not 
unreasonably  prejudice  the  owners  of  established  claims. 

The  objectives  for  ownership  are  that  ownership  of  interests  in  land 
must  be  reasonably  stable  and  reasonably  ascertainable.  The  element  of 
stability  has  already  been  introduced  as  a  limitation  in  the  objective  of 
conveyancing,  but  has  an  independent  and  much  broader  stature.  A 
humane  and  productive  society  simply  cannot  exist  unless  the  legal  rela- 
tions among  its  members  and  between  its  members  and  the  state  are 
stable  enough  to  permit  established  expectations  to  be  fulfilled  with  a 
high  degree  of  consistency.  Moreover,  these  legal  relations  must  be  capable 
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of  being  easily  ascertained  —  at  least  to  persons  with  a  legitimate  interest 
-to  be  useful,  and  perhaps  even  to  be  "legal"  in  any  meaningful  sense 

These  objectives  for  conveyancing  and  for  ownership  overlap  greatly, 
and  arrangements  that  satisfy  one  tend  to  satisfy  the  other.  Convey 
ancing  and  its  objectives  are  dominant  in  this  report.  Although  ownership 
is  the  ultimate  object  of  the  conveyancing  process,  most  of  the  problems 
and  possibilities  for  reform  can  be  more  easily  presented  in  the  context 
of  this  process. 

The  common  law  permits  a  large  variety  of  interests  in  land,  and 
many  complex  and  doubtful  arrangements  can  be  created.  One  general 
technique  for  achieving  the  objectives  for  conveyancing  and  ownership 
might  be  to  limit  and  to  simplify  these  interests.  This  undertaking,  if  it 
were  to  be  made,  would  be  a  part  of  the  section  on  basic  principles  of  real 
property  law.  It  is  anticipated  that  the  report  dealing  with  basic  prin- 
ciples of  real  property  law  will  recommend  some  simplification  of  the 
common  law,  and  this  simplification  will  tend  towards  achievement  of  the 
objectives.  No  analysis  of  the  substantial  task  of  reducing  the  range  of 
common  law  possibilities  for  interests  in  land  will  be  undertaken  in  the 
present  report. 

Another  possible  objective,  which  is  closely  related  to  limitation  and 
simplification  and  which  could  be  included  either  in  this  report  or  in  the 
section  on  basic  principles,  is  to  reduce  the  permitted  restrictions  on  the 
marketability  of  land.  Marketability  may  seem  to  be  an  unqualified 
value,  but  it  too  conflicts  with  other  interests.  In  England,  during  the 
eighteenth  and  nineteenth  centuries,  family  settlements  imposed  sub- 
stantial restrictions  on  marketability,  and  one  of  the  dominant  objectives 
of  the  reforms  made  during  the  late  nineteenth  and  early  twentieth 
centuries  was  to  reduce  these  restrictions.  The  major  technique  was  to 
impose  a  power  to  sell  land  free  from  the  estates  and  interests  that  unduly 
restricted  use  and  sale.  The  consequences  of  this  technique  are  complexity 
and  a  reduction  of  the  power  of  an  owner  to  fashion  effective  arrange- 
ments for  the  land.  The  complex  family  settlement  of  the  type  employed 
in  England  is  virtually  unknown  and  unused  in  Ontario,  although 
marketability  is  substantially  restricted  in  some  estates  and  trusts.  The 
need  to  reduce  the  permitted  restrictions  on  marketability  in  Ontario  is 
not  large  enough  to  make  it  a  major  and  comprehensive  objective,  but  it 
has  influenced  the  Commission's  attitude  towards  some  specific  problems. 

b.   The  Objectives  for  Planning 

The  province  collects  and  uses  an  immense  amount  of  information 
about  land.  For  example,  information  about  soil,  contours,  minerals, 
vegetation,  use,  buildings  and  population  is  needed  and  used  for  every 
sort  of  planning  that  falls  within  the  wide  range  of  functions  of  the  modern 
state.  The  process  of  collection,  storage,  and  use  of  information  of  different 
kinds  and  about  different  areas  has  often  not  been  co-ordinated.  During 
the  last  two  decades,  much  effort  has  been  directed  towards  unifying  this 
process.  The  purpose  has  not  only  been  to  enable  savings  of  cost  but  also 
to  permit  expanded  use  of  information.  The  existence  and  feasibility  of 
this  objective  probably  depends  ultimately  upon  electronic    technology 
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The  ultimate  possibility  could  be  a  comprehensive  system  that  included 
a  vast  range  of  information  stored  through  one  common  index  and  series 
of  maps,  but  the  objective  need  not  be  monolithic. 

The  ownership  of  interests  in  land  can  be  considered  as  information 
about  land.  The  important  question  is  whether  this  kind  of  information 
should  be  included  as  an  element  of  a  larger  system.  The  answer  must 
depend  upon  utility  and  cost.  Planners  and  economists  would  be  able  to 
use  the  information  about  prices  and  financing.  The  searches  that  are 
usually  made  might  be  simpler  and  easier  and  the  ability  to  obtain  other 
kinds  of  information  might  permit  the  existence  of  other  adverse  claims 
to  be  ascertained.  This  ability  might  permit  a  prospective  purchaser  to 
know  more  about  a  property  before  deciding  to  buy,  and  might  expand 
the  range  of  information  purchasers  want.  These  are  not  dramatic  ex- 
pansions of  the  use  of  information.  The  major  advantages  of  a  com- 
prehensive information  system  that  includes  title  to  land  are  probably 
economic.  Maps  and  indices  might  be  common,  and  a  common  index  can 
permit  modern  electronic  systems  to  store  and  retrieve  many  different 
kinds  of  information  at  a  relatively  low  cost  for  each.  Some  integration  of 
the  processes  of  land  registration  with  other  processes  of  collection, 
storage  and  use  of  information  about  land  is  perhaps  inevitable,  and 
certainly  desirable.  The  phrase  "objectives  for  planning"  is  used  to 
express  this  potential. 


3.  The  Functions  of  Lawyers 

These  objectives  and  this  report  do  not  include  discussion  and 
recommendations  about  the  functions,  powers  or  fees  of  lawyers.  A 
workable  distinction  can  be  made  between  the  arrangements  for  land 
registration  and  the  functions  of  lawyers.  The  arrangements  for  land 
registration  are  independent  and  separable  from  the  questions  of  who 
should  do  conveyancing  and  whether  the  fees  for  conveyancing  work 
are  reasonable. 

The  ultimate  purpose  of  reforming  the  arrangements  for  land  regis- 
tration must  be  to  benefit  the  public,  and  it  is  to  be  expected  that  the 
savings  of  cost  that  the  improvements  will  permit  will  become  savings 
for  the  public  and  will  be  passed  on  to  them.  It  is  not  anticipated  that 
each  layman  will  become  his  own  conveyancer.  Skilled  and  experienced 
supervision  of  the  conveyancing  process  must  continue.  Searches  will 
become  easier  and  will  take  less  time,  and  the  problems  that  arise  should 
become  fewer  and  simpler,  but  it  must  be  recognized  that  all  problems 
will  not  be  eliminated.  It  is  assumed  that  the  number  of  possible  interests 
in  land  will  continue  to  be  large,  and  that  some  of  these  will  be  complex 
and  difficult  to  comprehend.  The  work  that  is  associated  with  land  regis- 
tration is  only  part  of  the  work  of  conveyancing.  Such  matters  as  prob- 
lems about  arrangements  for  financing,  or  the  interpretation  of  a  zoning 
by-law  or  an  agreement  will  continue  to  arise  and  to  require  expert  legal 
advice.  One  challenging  problem  for  the  future  may  be  to  reduce  costs  by 
devising  better  procedures  to  enable  the  simple  transactions  to  be  super- 
vised by  para-legal  personnel,  and  to  use  the  skill  and  experience  of 
lawyers  only  for  the  difficult  transactions. 


CHAPTER  II 


THE  EXISTING  INSTITUTIONS,  DOCTRINE  AND 

PRACTICE  OF  CONVEYANCING 


The  conveyancing  process  is  the  process  of  creating  and  transferring 
interests  in  land.  A  description  of  the  doctrine,  institutions  and  practice 
of  this  process  in  Ontario  is  a  necessary  background  for  understanding  the 
objectives  for  conveyancing  and  ownership  and  for  the  discussions  and 
recommendations  that  follow.  This  description  must  be  highly  selective 
and  general,  because  the  process  is  complex  and  technical,  and  regulated 
by  a  maze  of  common  law  and  legislation. 

The  process  is  carried  on  in  a  framework  created  by  the  state,  and 
the  major  participants  are  the  owners  and  purchasers  of  interests  in  land 
and  their  lawyers.  The  Commission  does  not  know  the  proportion  of 
transactions  in  which  an  owner  or  a  purchaser  is  not  represented  by  a 
lawyer,  nor  the  proportion  of  transactions  in  which  owner  or  purchaser, 
although  not  represented  by  a  lawyer,  is  represented  by  someone  who 
professes  to  be  knowledgeable,  but  is  reasonably  certain  that,  considering 
the  entire  province,  these  proportions  are  low. 

All  patented  land  is  governed  by  either  the  registry  system  or  the 
land  titles  system.  These  two  systems  have  existed  in  Ontario  for  almost 
a  century.  In  Chapter  I  the  Commission  described  the  need  of  the  pur- 
chaser of  an  interest  in  land  to  be  able  to  ascertain  whether  the  vendor 
can  make  the  purchaser  the  owner  free  from  adverse  claims.  A  search  in 
the  registry  or  land  titles  office  that  governs  the  land  is  the  major  element 
of  this  inquiry. 

1.  The  Registry  System 

The  registry  system  was  established  in  Ontario  in  1795.  It  is  essen- 
tially a  means  for  storing  documents  relating  to  interests  in  land.  Local 
offices  have  been  established  throughout  the  province — at  present  there 
are  66 — and  documents  that  assert  claims  against  land  governed  by  the 
system  may  be  registered  in  these  offices.  Although  some  claims  exist 
only  upon  registration,  registration  of  a  document  is  generally  not  a 
condition  of  effectiveness,  and  the  province  generally  makes  no  affirma- 
tion of  effectiveness.  The  documents  are  generally  simply  available  to 
be  examined. 

The  registered  documents,  except  for  documents  that  do  not  affect 
specific  parcels  of  land,  are  indexed  geographically,  and  some  are  also 
indexed  alphabetically.  The  alphabetical  index  was  the  original  one.  The 
geographical  index,  generally  known  as  the  "abstract  index",  was  in- 
troduced in  1865,  and  is  the  key  to  searching.  The  land  governed  by  the 
system  is  divided  into  units,  usually  lots  in  concessions  in  townships,  or 
lots  on  plans  of  subdivision.  Documents  that  are  registered  are  assigned 
numbers,  and  these  numbers  and  brief  descriptions  of  the  documents  are 
entered  for  the  units  against  which  the  documents  asserl  claims.  A  search 
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relating  to  a  parcel  of  land  is  an  examination  and  an  assessment  of  the 
registered  documents  that  assert  claims  against  that  parcel.  The  "priority" 
provisions  of  The  Registry  Act,  sections  76  to  80,  enable  a  purchaser  to 
rely  on  the  search.  Some  difficult  priority  problems  have  arisen,  but  the 
general  effect  can  be  stated  briefly.  Documents  that  are  not  registered 
and  all  equitable  claims,  whether  created  by  documents  or  not,  are  not 
effective  against  a  purchaser  who  does  not  have  actual  notice  of  the 
unregistered  claims.  If  a  document  is  registered,  but  not  entered  on  the 
index  for  the  proper  unit,  the  document  and  the  registration  are  as 
effective  as  if  the  proper  entry  had  been  made.  A  purchaser  who  does  not 
discover  a  document  that  has  been  registered  but  improperly  indexed 
can  claim  damages  from  the  province  or  the  Registrar  for  any  loss  from 
the  claim  asserted  by  the  document. 

Part  III  of  The  Registry  Act  limits  the  period  through  which  a  search 
must  be  made.  Generally,  a  search  must  be  made  through  the  period  of 
the  forty  years  that  precedes  the  date  of  the  transaction  for  which  the 
search  is  being  made,  and  probably  to  the  first  "good  root  of  title" 
registered  before  the  commencement  of  this  period.  Claims  created  before 
the  beginning  of  the  forty  year  period  and  not  mentioned  in  a  document 
registered  during  the  period  are  extinguished.  If  a  mortgage  and  a  dis- 
charge have  been  registered  for  more  than  ten  years,  a  line  is  drawn 
through  the  entries  in  the  index  for  both  the  mortgage  and  the  discharge. 
The  mortgage  is  extinguished  by  legislative  fiat,  and  neither  document 
need  be  examined.  This  power  extends  to  some  other,  less  important, 
kinds  of  claims,  in  addition  to  mortgages. 

Each  local  office  is  managed  by  a  Registrar,  and  the  Director  of 
Land  Registration  is  responsible  for  the  comprehensive  supervision  and 
control  of  the  system.  A  lawyer  acting  for  the  purchaser  of  an  interest 
usually  certifies,  after  the  transaction  has  been  concluded,  that  the 
purchaser  has  a  good  title  to  the  interest,  and  the  lawyer  must  compensate 
the  purchaser  if  adverse  claims  are  established  that  are  not  excepted  from 
the  certification.  The  certification  usually  does  not  include  all  possible 
adverse  claims,  but  a  refined  analysis  of  its  extent  is  not  necessary  for 
present  purposes. 

2.  The  Land  Titles  System 

The  land  titles  system  was  established  in  Ontario  in  1885.  It  is 
essentially  an  affirmation  by  the  province  of  the  ownership  of  interests  in 
land.  Local  offices  have  again  been  established — at  present  there  are 
30 — and  a  separate  record  is  kept  in  these  offices  for  each  parcel  governed 
by  the  system.  The  record  includes  an  affirmation  of  the  existence  and 
ownership  of  interests — the  fee  simple  and  charges,  and  some  leases  and 
easements.  Interests  about  which  affirmations  of  existence  and  ownership 
are  not  made  may  be  protected  against  loss  of  priority  by  registration  of 
notices  and  cautions. 

A  search  is  essentially  an  examination  of  the  record  and,  usually,  of 
some  documents  referred  to  in  the  record.  The  system  imposes  a  larger 
degree  of  administrative  supervision  of  conveyancing  than  the  registry 
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system  does,  and  forms  that  must  be  used  are  specified  for  many  trans 
actions.  If  an  interest  is  extinguished  as  a  consequence  of  the  making  of 
an  affirmation,  the  owner  of  the  interest  is  entitled  to  compensation  from 
a  fund  established  for  this  purpose.  A  claim  that  does  not  appear  in  the 
record  is  of  no  effect  against  a  purchaser  unless  the  purchaser  has  acted 
fraudulently. 

Each  local  office  is  managed  by  a  Master  of  Titles,  and  the  central 
authority  is  shared  by  the  Director  of  Titles  and  the  Director  of  Land 
Registration.  The  Director  of  Titles  is  responsible  for  the  determination 
of  matters  respecting  the  titles  to  the  land  governed  by  the  land  titles 
system,  and  the  Director  of  Land  Registration  is  responsible  for  the 
comprehensive  supervision  and  control  of  both  systems. 

A  lawyer  acting  for  the  purchaser  of  an  interest  governed  by  the  land 
titles  system  usually  gives  an  undertaking  after  the  transaction  has  been 
concluded  that  the  purchaser  has  a  good  title  to  the  interest,  and  this 
undertaking  overlaps  much  of  the  affirmation  about  title  given  by  the 
system.  Again,  an  analysis  of  the  extent  of  the  undertaking  and  the  over- 
lap is  not  necessary  for  the  purposes  of  this  report. 

The  registry  and  land  titles  systems  share  the  same  offices  and  much 
of  the  same  staff  and  equipment,  except  for  the  offices  in  Toronto, 
although  some  of  the  shared  offices  are  devoted  almost  entirely  to  one 
system,  simply  because  almost  all  the  land  in  the  area  is  governed  by 
one  system. 

3.  The  Certification  of  Titles  Act 

The  Certification  of  Titles  Act,  enacted  in  1958  enables  an  owner  of 
land  governed  by  the  registry  system  to  obtain  a  certificate  that  is  an 
affirmation  by  the  province  of  the  ownership  of  the  land.  This  certificate 
may  be  registered.  After  the  certificate  is  registered,  a  search  need  not  be 
made  for  any  period  prior  to  the  effective  date  of  the  certificate,  and  is 
simply  a  search  under  the  registry  system  for  the  subsequent  period. 

4.  The  Extent  and  Use  of  the  Systems 

The  origins  of  the  registry  system  are  a  matter  for  debate  among 
historians.  Among  the  common  law  jurisdictions,  the  system  is  used 
extensively  only  in  North  America,  and  it  is  dominant  throughout  the 
United  States.  In  most  areas  of  the  United  States  no  abstract  indices  have 
been  made  and  the  local  offices  have  much  more  autonomy  than  in 
Ontario.  Private  title  insurance  and  abstract  corporations  have  been 
established,  perhaps  originally  because  of  the  lack  of  an  abstract  index. 
The  registry  system  is  used  throughout  the  Maritime  Provinces.  In 
western  Canada,  the  system  is  only  used  in  some  areas  <>l  Manitoba. 

The  land  titles  system  was  created  almost  simultaneously  in  England 
and  Australia  in  the  middle  of  the  nineteenth  century.  It  is  often  known 
by  the  name  of  its  proponent  in  Australia,  Sir  Robert  Torrens.  In  this 
report,  the  term  "land  titles  system"  i>  used  to  describe  this  general  kind 
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of  system,  and  the  term  "land  registration  system"  describes  the  par- 
ticular land  titles  system  that  is  herein  recommended. 

The  land  titles  system  is  dominant  throughout  Australia  and  New 
Zealand.  It  is  firmly  established  in  England  as  well,  and  the  government 
has  made  a  commitment  to  expand  its  use.  In  Canada  it  is  the  dominant 
system  in  the  west.  In  the  Maritime  Provinces  it  has  been  included  in  an 
inter-provincial  programme  for  comprehensive  reform  of  mapping,  sur- 
veying, and  land  registration. 

The  registry  system  governs  most  of  southern  Ontario  and  small 
parts  of  northern  Ontario.  The  land  titles  system  governs  most  of  the 
patented  land  in  northern  Ontario  and  parts  of  southern  Ontario.  The 
total  number  of  parcels  in  the  province,  and  the  area  or  number  of  parcels 
governed  by  each  system  cannot  be  determined  precisely,  except  by  the 
impracticable  method  of  actually  counting  them.  One  reasonable  estimate 
is  that  there  are  about  2,200,000  parcels,  of  which  eighty-five  per  cent  are 
governed  by  the  registry  system,  and  fifteen  per  cent  by  the  land  titles 
system.  In  a  single  year,  1969,  approximately  730,000  documents  were 
registered  under  the  registry  system  and  approximately  115,000  under 
the  land  titles  system. 

The  Registry  Act  initially  governed  all  the  land  in  southern  Ontario 
and  in  small  parts  of  the  north,  because  the  land  in  these  areas  was 
granted  by  the  Crown  before  The  Land  Titles  Act  was  enacted.  The  Land 
Titles  Act  governs  all  land  granted  in  the  north  after  1887.  In  the  south, 
the  introduction  of  the  land  titles  system  into  specific  areas  has  been  left 
throughout  most  of  the  past  to  the  initiative  of  local  authorities — the 
councils  of  the  counties,  towns  and  cities.  Recently,  the  power  to  take  the 
initiative  has  been  shifted  to  the  provincial  government.  Once  the  land 
titles  system  is  introduced  into  an  area,  an  owner  may  apply  to  have  his 
land  governed  by  that  system. 

No  expressed  and  comprehensive  governmental  policy  strongly 
favours  either  system,  but  the  land  titles  system  is  very  slowly  gaining 
land  from  the  registry  system.  Once  land  is  governed  by  the  land  titles 
system,  a  return  to  the  registry  system  is  rare.  Four  reasons  for  this  shift 
are:  (1)  the  opportunity  to  settle  title  problems  or  to  have  reassurance 
that  none  exist;  (2)  municipal  applications;  (3)  control  of  subdivision  of 
land  and  The  Certification  of  Titles  Act;  and  (4)  the  preference  in  The 
Condominium  Act  for  the  land  titles  system. 

Sometimes  an  owner  will  make  an  application  to  have  title  problems 
settled,  for  the  administrators  of  the  land  titles  system  may  be  willing  to 
overlook  remote  difficulties  that  might  be  valid  objections  to  title  if  the 
property  continued  to  be  governed  by  the  registry  system.  Sometimes  an 
owner  of  property  that  is  about  to  be  developed  will  make  an  application 
simply  for  the  affirmation  by  the  province  that  title  problems  do  not 
exist.  This  kind  of  application  may  be  made  at  the  insistence  of  a  prospec- 
tive lender. 

Municipal  applications  are  applications  made  by  municipalities, 
authorized  by  The  Land  Titles  Act  and  The  Boundaries  Act,  to  have  land 


governed  by  the  land  titles  system  and  to  have  the  location  of  the 
boundaries  of  the  parcels  affirmed.  These  applications  are  generally  made 
for  areas  in  which  the  boundaries  have  become  confused.  The  cost  is 
shared  by  the  owners,  the  municipality,  and  the  province. 

The  major  pressure  pushing  land  from  the  registry  system  to  the  land 
titles  system  is  planning  control  of  subdivision  and  The  Certification  of 
Titles  Act.  The  Planning  Act  generally  prohibits  subdivision  except 
according  to  a  registered  plan  of  subdivision.  The  Certification  of  Titles  Act 
permits  the  Provincial  Government  to  declare  areas  to  be  "certification 
areas".  Once  an  area  is  a  certification  area,  The  Certification  of  Titles  Act 
prohibits  registration  of  a  plan  of  subdivision  unless  the  owner  of  the  land 
first  registers  a  certificate  of  title,  but  land  governed  by  The  Land  Titles 
Act  is  excepted  from  The  Certification  of  Titles  Act.  Developers  usually 
elect  to  apply  to  have  their  land  governed  by  the  land  titles  system  if  the 
system  has  been  introduced  in  the  area  in  which  the  development  is 
located,  rather  than  to  obtain  a  certificate  under  The  Certification  of 
Titles  Act.  The  reason  for  this  preference  is  administrative  differences  that 
usually  permit  savings  of  time,  effort,  and  money. 

The  Condominium  Act  states  simply  that  land  cannot  be  developed 
as  a  condominium  unless  the  land  is  governed  by  the  land  titles  system, 
provided  that  the  system  has  been  introduced  in  the  area.  The  developer 
cannot  use  The  Certification  of  Titles  Act. 

5.  The  Limits  of  the  Registry  and  Land  Titles  Systems 

A  purchaser  must  make  a  search  in  the  appropriate  registry  or  land 
titles  office,  but  this  search  alone  is  not  enough.  Neither  system  extin- 
guishes all  claims  that  are  not  registered,  even  against  a  purchaser  who 
does  not  have  actual  notice  or  who  has  not  acted  fraudulently.  The  claims 
that  are  effective  even  though  not  registered  can  be  very  roughly  divided 
into  three  major  groups:  (1)  claims  acquired  by  adverse  possession  or 
prescription;  (2)  claims  that  secure  the  payment  of  money;  and  (3)  public 
regulation  of  use,  location,  construction  and  maintenance. 

Claims  may  be  acquired  by  adverse  possession  or  prescription  against 
land  governed  by  the  registry  system.  With  one  minor  exception  such 
claims  may  not  be  acquired  against  land  governed  by  the  land  titles 
system. 

The  claims  that  secure  the  payment  of  money  are  almost  entirely 
liens,  and  almost  all  the  liens  are  liens  of  the  government.  At  least 
twenty-five  statutes  create  liens  of  the  government.  Nineteen  of  these 
statutes  create  liens  against  specified  parcels  of  land.  Six  create  liens 
against  all  land  owned  by  the  debtor.  Excluded  from  this  figure  are  many 
claims  of  the  government  that  constitute  liens  against  all  the  land  owned 
by  the  debtor,  but  only  upon  their  delivery  to  the  sheriff.  These  can  more 
usefully  be  considered  as  similar  to  writs  of  execution.  The  only  lien  oi 
private  claimants  is  the  lien  created  by  a  writ  of  execution  which,  with 
one  minor  exception,  may  be  obtained  by  a  judgment  creditor.  This  writ 
may  be  delivered  to  the  appropriate  sheriff,  and  upon  delivery  is  a  claim 
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against  all  land  within  his  jurisdiction  that  is  owned  by  the  judgment 
debtor  and  governed  by  the  registry  system.  The  writ  becomes  a  claim 
against  land  in  a  particular  land  titles  office  if  a  copy  is  delivered  to  that 
office. 

The  twentieth  century  has  brought  a  great  expansion  of  regulation 
by  all  levels  of  government  of  the  use  of  land,  and  the  use,  location, 
construction  and  maintenance  of  buildings.  Zoning  by-laws  are  probably 
the  best-known  elements  of  this  regulation,  but  they  are  by  no  means  all. 
At  least  thirty  statutes  impose  or  authorize  this  kind  of  regulation  al- 
though a  determination  of  a  precise  figure  is  a  question  of  definition  as 
well  as  counting. 

The  existing  practice  is  that  searches  are  made  to  ascertain  whether 
some  of  the  more  important  of  these  kinds  of  claims  exist.  Others  are 
ignored.  This  may  be  attributed  to  lack  of  knowledge,  to  the  assumption 
of  a  calculated  risk,  or  to  the  difficulty  or  impossibility  of  making  an 
effective  search.  Practice  is  not  uniform,  but  several  generalizations  can 
be  made.  Searches  for  writs  of  execution,  and  for  arrears  of  municipal  tax 
and  corporations  tax  are  made,  but  many  other  possible,  albeit  extremely 
remote,  claims  of  the  government  are  not  considered.  A  survey  is  often 
examined,  although  a  new  survey  is  less  often  made,  and  zoning  by-laws 
regulating  use  and  the  location  of  buildings  are  often  ascertained. 

6.  Descriptions  and  Boundaries 

The  original  surveys,  most  of  which  were  made  during  the  nineteenth 
century,  divided  Ontario  into  units,  primarily  townships,  and  sections  or 
concessions  and  lots.  During  the  twentieth  century,  planning  control  of 
subdivision  has  required  the  registration  of  plans  of  subdivision.  These 
original  surveys  and  plans  of  subdivision  are  the  major  elements  of  the 
framework  for  creating  and  describing  boundaries.  Controls  and  standards 
for  descriptions  in  documents,  plans  of  subdivision  and  surveys  have  been 
imposed,  and  have  been  substantially  intensified  in  the  recent  past. 

Beyond  specifying  this  framework  and  imposing  controls,  the  prov- 
ince can  give  affirmations  about  boundaries.  The  very  nature  of  the 
registry  system  denies  any  affirmation.  The  land  titles  system  gives  an 
affirmation.  The  nature  and  extent  of  the  affirmation  is  debatable,  but  it 
is  probably  an  affirmation  that  the  boundaries  are  approximately  in  the 
location  described  in  the  record. 


CHAPTER  III 

THE  CHOICE  OF  THE  GENERAL  SYSTEM 


The  existing  registry  and  land  titles  systems  are  usually  conceived  to 
be  mutually  exclusive  alternatives.  This  conception  is  limited  and  mis- 
leading. Each  is  not  a  single  system,  but  rather  is  composed  of  different 
alternatives,  and  the  combined  alternatives  form  a  continuum.  The  major 
variable  in  this  continuum  is  the  extent  of  the  affirmation  made  by  the 
province  of  the  existence  and  ownership  of  interests.  Other  differences 
among  different  forms  of  the  systems,  such  as  the  arrangements  for 
indexing  the  records,  and  control  of  descriptions,  plans,  and  surveys  are 
not  inherent,  and  are  often  the  results  of  chance.  The  affirmation  of 
existence  and  ownership  of  the  fee  simple  absolute  is  probably  the  vital 
distinction,  both  historically  and  functionally. 

The  realization  that  the  choice  is  not  simply  one  between  two 
monolithic  systems  makes  the  identification  of  an  optimum  system  a 
complex  process.  Were  it  feasible  to  do  so,  the  recommended  system 
should  be  demonstrated  to  be  better  than  any  other  possible  one.  Since 
endless  combinations  of  systems  can  be  made,  practical  considerations 
require  that  primary  reliance  be  placed  upon  the  existing  systems  as  the 
main  sources  of  useful  experience  and  information. 

Five  criteria  shall  be  used  for  evaluation:  the  protection  of  reason- 
able expectations,  speed,  cost,  comprehensibility,  and  potential  for 
improvement. 

1.  The  Protection  of  Reasonable  Expectations 

The  protection  of  reasonable  expectations  includes  several  entirely 
distinct  elements.  The  arrangements  that  are  made  to  enable  a  purchaser 
of  an  interest  to  ascertain  whether  the  vendor  can  make  the  purchaser  the 
owner  of  the  interest  must  be  comprehensive  and  reliable,  and  must 
require  no  more  than  a  reasonable  effort  by  the  purchaser. 

Comprehensiveness  and  reliability  are  measured  by  the  adverse 
claims  that  cannot  be  found  by  a  reasonable  effort,  and  the  reasonable- 
ness of  the  effort  is  measured  by  cost  and  time.  What  is  reasonable 
comprehensiveness  and  reliability  is  a  question  of  judgment,  but  ob- 
viously the  possibility  of  unexpected  claims  must  be  extremely  small  or 
non-existent.  Compensation  for  a  purchaser  may  be  desirable  or  necessary 
for  claims  that  cannot  be  found  by  a  reasonable  effort. 

The  element  of  reliability  includes  the  possibility  that  established 
adverse  claims  may  be  extinguished.  Owners  of  established  claims  have  a 
legitimate  interest  in  being  protected  from  this  possibility,  and  this 
interest  must  be  recognized  by  providing  reasonably  cheap  and  easy 
means  for  protecting  claims.  The  means  for  protecting  claims  should  be 
means  to  make  the  claims  capable  of  being  found  by  a  reasonable  effort, 
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for  example,  by  registration  or  possession.  Compensation  for  the  owners 
of  claims  that  are  extinguished  may  be  desirable  or  necessary,  although 
perhaps  compensation  should  not  be  made  for  claims  that  can  be  cheaply 
and  easily  protected.  The  value  to  be  gained  in  working  towards  the 
protection  of  reasonable  expectations  continues  until  complete  satisfac- 
tion, and  does  not  substantially  vanish  when  some  minimum  requirement 
has  been  met. 

A  consequence  of  the  general  nature  of  a  registry  system  is  that  the 
registration  of  a  document  is  generally  not  an  assurance  of  effectiveness. 
The  risks  of  this  consequence  can  frustrate  reasonable  expectations 
created  by  a  transaction,  although  they  have  been  tolerated  for  centuries. 
Experience  has  demonstrated  that  the  system  can  give  the  necessary 
minimum  of  protection  for  reasonable  expectations,  but  a  land  titles 
system  offers  a  better  opportunity  for  protection  and  an  opportunity  to 
work  towards  complete  satisfaction. 

These  conclusions  about  the  protection  of  reasonable  expectations 
may  depend  upon  one  assumption,  which  is  true  of  Ontario  and  not 
crucial  to  our  conclusions.  Perhaps  lawyers,  or  some  other  skilled  and 
experienced  representatives,  must  be  involved  in  most  or  almost  all  trans- 
actions in  a  registry  system.  In  some  other  jurisdictions  the  system  has 
not  given  the  necessary  minimum  of  protection  for  reasonable  expecta- 
tions, and  one  reason  may  be  that  many  transactions  have  not  been 
supervised  by  lawyers.  Documents  are  not  prepared,  poorly  prepared,  or 
not  registered.  A  registry  system  cannot  do  more  than  preserve  these 
problems  for  the  future,  usually  compounded  by  the  passage  of  time. 

2.  Speed 

Speed  is  generally  the  measure  of  the  speed  of  retrieval  of  informa- 
tion, and  in  particular  the  speed  of  making  the  search.  The  needs  of  the 
conveyancing  process  impose  some  imprecise  minimum  requirements. 
The  requirements  are  not  severe  and  simply  must  be  satisfied.  Once  they 
are  satisfied,  little  advantage  is  to  be  gained  by  enabling  greater  speed. 
Experience  has  demonstrated  that  both  systems  can  satisfy  the  minimum 
needs  of  practice. 

3.  Cost 

Cost  is  a  vital  criterion,  and  one  that  is  often  forgotten  by  lawyers. 
The  reasons  for  this,  as  well  as  for  the  lack  of  any  substantial  demand  for 
change  from  the  public,  are  that  the  elements  and  incidence  of  cost  are 
diffused,  and  that  no  individual,  group  or  interest  has  had  any  overall 
responsibility  or  concern  for  this  particular  problem.  The  total  amounts 
at  stake  are  large.  Tens  of  millions  of  dollars  are  spent  each  year  in 
Ontario  on  land  registration.  It  is  this  figure,  and  the  realization  that  the 
process  is  obviously  not  an  efficient  one,  that  makes  cost  important.  The 
cost  is  composed  of  two  major  elements:  (1)  the  costs  to  the  government; 
and  (2)  the  costs  to  private  individuals. 

The  major  components  of  the  costs  to  the  government  are  the  costs 
of  space,  staff  and  equipment.  The  major  components  of  the  costs  to 
private  individuals  are  the  costs  of  searching  and  the  costs  of  protecting 
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established  elaims  by  registration.  The  primary  functions  that  contribute 
to  private  costs  are  making  searches,  resolving  problems  raised  by 
searches,  and  closing.  One  problem  is  that  searches  are  made  by  lawyers, 
law  students,  and  conveyancers  as  lay  employees  of  lawyers.  The  use  of 
students  and  lay  employees  is  common  in  the  large  metropolitan  centres. 
Although  lawyers  take  less  time  to  do  searches,  the  cost  of  the  time 
lawyers  take  is  far  larger  than  the  cost  of  the  time  that  students  and  lay 
employees  take. 

The  resolution  of  problems  raised  by  searches  is  open-ended.  It  may 
require  only  a  few  minutes  devoted  to  simple  research  or  may  involve 
complicated  litigation. 

Closing  as  an  abstract  function  is  simply  the  completion  of  the 
agreement.  It  is  included  as  a  cost  factor  because  it  involves,  among  other 
things,  the  need  of  the  purchaser  to  register,  that  is,  to  protect  the  claim 
created  on  closing. 

Many  of  the  usual  conveyancing  functions  of  lawyers  are  not  included 
in  the  scope  of  this  report  and  therefore  should  not  be  included  in  the 
private  costs.  For  example,  advice  about  financing  and  the  preparation  of 
documents  are  independent  of  the  arrangements  for  land  registration. 
The  decision  to  exclude  consideration  of  fees  of  lawyers  means  that  the 
private  costs  to  be  ascertained  must  be  the  cost  to  lawyers — essentially 
overhead  and  the  value  of  time — and  not  the  fees  paid  by  clients.  The 
study  of  cost  must  be  a  study  of  the  cost  of  the  systems,  and  not  the  fees 
charged  for  the  services  of  lawyers.  Obviously  the  fees  will  reflect  the 
cost,  but  the  reflection  may  not  be  accurate.  The  fees  charged  for  this 
work  may  be  relatively  lower  or  higher  than  the  fees  charged  for  other 
work.  The  patterns  may  vary  among  different  areas  and  lawyers,  but  the 
possibility  of  distortion  exists.  Moreover,  the  fees  of  lawyers  for  convey- 
ancing work  do  not  isolate  the  fees  for  the  functions  that  must  be  studied. 

Some  studies  of  cost  have  been  done  in  other  jurisdictions,  but  the 
number  of  these  studies  is  surprisingly  small,  perhaps  for  the  same  rea- 
sons that  cost  generally  is  too  often  forgotten  by  lawyers.  Some  of  these 
studies  have  taken  the  charges  imposed  for  registration  of  documents  as 
the  cost  to  the  government,  and  some  have  taken  the  tariff  of  fees  for  sale 
transactions  as  the  private  costs.  All  the  studies  that  have  been  examined 
by  the  Commission  have  serious  analytical  defects. 

The  Commission  has  done  a  study  of  the  existing  systems,  designed 
and  executed  according  to  the  general  analysis  described  above.  This 
study  demonstrates  beyond  any  reasonable  doubt  that  the  existing  land 
titles  system  is  substantially  cheaper  than  the  existing  registry  system. 
This  conclusion  can  be  extended  to  justify  the  same  conclusion  about  the 
two  general  kinds  of  systems.  This  study  did  not  determine  precisely  the 
absolute  costs  and  differences.  The  expense  of  such  a  degree  of  refinement 
would  far  outweigh  its  utility,  and  such  an  exact  determination  is  not 
necessary  to  support  the  conclusions  of  this  report. 

The  costs  to  the  government  can  be  obtained  relatively  easily  from 
public  records,  routine  accounting  records,  and  reasonably  simple  and 
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confined  estimates.  These  costs  can  be  determined  and  expressed  most 
simply  and  usefully  in  terms  of  the  cost  per  registration.  The  costs  of 
lawyers  can  be  determined  and  expressed  most  simply  in  terms  of  the 
cost  per  conveyancing  transaction — primarily  sales  and  mortgages.  These 
different  forms  of  the  information  present  difficulties  for  combining  the 
costs,  because  many  registrations,  such  as  those  involving  plans  of  sub- 
division, general  powers  of  attorney,  letters  probate  and  mechanics  liens 
are  not  immediately  associated  with  a  conveyancing  transaction.  These 
difficulties  are  not  prohibitive  obstacles.  The  costs  for  each  element  are 
useful  even  without  combination,  and  problems  can  be  largely  avoided 
through  determining  a  cost  to  the  government  for  each  conveyancing 
transaction  by  dividing  the  total  cost  by  the  number  of  conveyancing 
transactions. 

For  the  costs  to  the  government  a  comparison  can  be  made  between 
two  offices,  one  from  each  system,  that  are  large  and  established  in  the 
same  immediate  area:  the  Registry  Office  for  the  East  and  West  Ridings 
of  the  County  of  York,  and  the  land  titles  office  for  the  County  of  York. 
The  major  elements  of  the  cost  are  staff  and  space.  In  the  registry  office 
the  cost  of  staff  per  registration  is  $4.50,  the  cost  of  space  is  $2.50  and  the 
total  cost  including  equipment  per  registration  is  $7.75.  In  the  land  titles 
office,  the  cost  of  staff  per  registration  is  $6.50,  the  cost  of  space  is  $2.25 
and  the  total  cost  per  registration  is  $9.50.  These  figures  are  the  latest 
available  to  the  Commission.  The  calculations  include  judgments  and 
omissions  that  might  be  debatable,  but  most  of  which  are  common  to 
both  offices.  The  information  from  the  other  offices  is  less  reliable  and  less 
useful,  for  two  major  reasons:  (1)  few  other  offices  are  entirely  or  almost 
all  devoted  to  the  land  titles  system ;  and  (2)  the  costs  of  offices  in  each 
system,  particularly  the  costs  for  space,  vary  greatly.  The  reliable  con- 
clusions that  can  be  drawn  tend  to  support  the  conclusions  that  can  be 
drawn  from  the  comparison  of  the  two  large  offices.  The  cost  of  the  land 
titles  system  is  greater  for  staff  and  less  for  space.  The  total  cost  of  the 
land  titles  system  is  greater,  but  the  difference  is  less  than  $3.00  per 
registration  and  less  than  $5.00  per  conveyancing  transaction.  This 
difference  is  far  less  than  the  difference  in  the  private  costs  of  the  systems. 

The  costs  to  lawyers  are  much  more  difficult  to  determine.  During 
the  Commission's  study,  representative  firms  undertook  to  keep  records 
of  the  times  taken  to  make  searches.  For  the  purposes  of  this  report  the 
conclusions  can  be  expressed  in  simple  gross  times.  The  time  taken  to 
make  searches  in  each  of  the  two  systems  depends  upon  the  kind  of  person 
doing  the  searches  since  lawyers  take  less  time  than  students  and  convey- 
ancers. The  time  taken  to  do  searches  also  depends  upon  the  area,  since 
searches  in  Toronto  take  the  most  time,  and  searches  in  northern  Ontario 
take  the  least. 

As  between  the  two  systems,  the  searches  in  the  registry  system  take 
longer.  Given  a  conveyancer  conducting  a  search  in  Toronto,  the  difference 
in  time  between  the  registry  system  and  the  land  titles  system  is  two  and 
one  half  hours.  Searches  done  by  lawyers  in  northern  Ontario  reveal  a 
difference  in  time  between  the  two  systems  of  one  half  hour.  For  Toronto 
and  southern  Ontario,  the  area  in  which  most  of  the  conveyancing  is  done, 
the  average  difference  for  searches  in  the  two  systems  is  about  two  hours. 

Closing  takes  longer  in  the  land  titles  system,  because  of  the  ex- 
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animation  of  the  documents,  but  the  difference  is  not  as  great  as  might  be 
suggested  by  the  experience  of  severe  delays  on  Friday  afternoons  and  at 

the'  end  of  months,  and  is  not  as  great  as  the  difference  in  times  for 
searching.  The  time  taken  to  examine  searches  and  to  resolve  problems  is 
greater  for  transactions  under  the  registry  system.  This  time  is  usually  the 
valuable  time  of  lawyers,  not  the  time  of  students  or  conveyancers.  The 
time  to  resolve  any  individual  problem  may  be  the  same,  but  the  nature  of 
the  registry  system  tends  to  make  more  problems  as  well  as  to  preserve 
problems  that  must  be  solved  more  than  once. 

The  general  conclusion,  considering  both  the  government  and  private 
costs,  is  that  the  land  titles  system  is  substantially  cheaper.  The  extent  of 
the  difference  may  only  be  tens  of  dollars  for  each  transaction,  but  tens 
of  dollars  for  each  of  roughly  500,000  transactions  in  every  year  produces 
a  large  figure.  This  conclusion  alone  cannot  support  a  recommendation 
that  a  land  titles  system  be  the  sole  system,  because  the  cost  of  conversion 
must  be  considered.  Conversion  is  the  subject  of  Chapter  VIII,  but  the 
conclusion  can  be  anticipated  here.  The  savings  from  the  exclusive  use  of 
a  land  titles  system  are  large  enough  to  justify  the  cost  of  conversion.  It  is, 
in  effect,  a  good  investment. 

4.  COMPREHENSIBILITY 

The  next  criterion,  comprehensibility,  cannot  be  precisely  and 
logically  demonstrated  or  compared,  but  the  experience  of  efforts  of 
individual  lawyers  to  learn  and  to  explain  the  systems,  in  the  opinion  of 
the  Commission,  justifies  the  conclusion  that  a  land  titles  system  is  more 
comprehensible. 

5.  Potential  for  Improvement 

One  of  the  lessons  of  history,  particularly  the  history  of  technology, 
is  that  whatever  is  conceived  in  the  present  is  often  outmoded  in  the 
future.  The  structure  for  land  registration  should  be  reasonably  com- 
patible with  future  possibilities.  Of  course,  no  one  can  predict  the  tech- 
nology of  the  future,  but  intelligent  estimates  can  be  made  about  some  of 
the  general  developments,  particularly  in  electronic  technology.  A  land 
titles  system  is  more  appropriate  for  the  electronic  technology,  and  for 
integration  with  other  systems  of  information. 

The  conclusion  to  be  drawn  from  this  comparison  is  clear.  A  land 
titles  system  is  superior  to  a  registry  system  in  almost  every  material 
respect  in  which  comparison  can  be  made  at  present.  A  land  titles  system 
is  also  the  system  that  can  best  be  adapted  to  fit  the  needs  of  the  future, 
particularly  when  seen  as  a  major  component  of  an  integrated  land 
information  system,  or  when  considered  on  the  basis  of  potential  com- 
patibility with  electronic  data  storage  and  retrieval  technology.  The 
Commission  therefore  recommends  that  a  land  titles  system,  substantially 
improved  in  accordance  with  the  recommendations  made  in  this  report, 
should  be  the  sole  system  for  land  registration  in  Ontario. 

Recommendation 

The  Commission  recommends  that  an  improved  land  titles  system 

should  be  the  sole  system  for  land  registration  in  Ontario,  and  should 
be  called  the  "Land  Registration"  system. 


CHAPTER  IV 

THE  LAND  REGISTRATION  SYSTEM 


The  conclusion  that  a  land  titles  system  is  superior  to  a  registry 
system  and  a  recommendation  for  exclusive  use  of  a  land  titles  system  do 
not  compel  the  use  of  any  specific  form  of  this  system.  This  report  makes 
recommendations  for  the  important  elements.  These  major  functional 
components,  once  established,  can  be  supported  by  much  of  the  expe- 
rience, doctrine  and  practice  of  the  existing  land  titles  system. 

1.  The  Affirmations 

The  central  legal  element  of  the  system  is  the  affirmations.  At  least 
three  different  kinds  of  affirmations  can  be  made. 

The  first,  and  the  most  important,  is  an  affirmation  of  the  existence 
and  ownership  of  specific  interests.  This  affirmation  is  a  declaration  by 
the  province  that  is  effective  even  though  it  may  not  be  correct  according 
to  the  principles  that  would  have  governed  ownership  if  it  had  not  been 
made.  For  example,  if  an  affirmation  is  made  that  Jones  is  the  owner  of  an 
estate  in  fee  simple  absolute  in  Blackacre,  Jones  is  the  owner  of  this 
estate,  even  though  Smith  would  be  the  owner  according  to  common  law 
principles. 

Second,  the  province  can  affirm  that  documents  have  been  effectively 
executed,  and  that  no  defences  exist  that  are  based  on  forgery,  identity, 
capacity,  mistake,  fraud,  or  misrepresentation.  For  example,  if  an  affirma- 
tion is  made  that  a  document  that  appears  to  have  been  executed  by 
Black  was  executed  by  Black,  the  document  has  the  effect  it  would  have 
if  it  was  executed  by  Black,  even  though  his  signature  was  forged  or  he 
thought  he  was  signing  an  entirely  different  kind  of  document. 

Third,  the  province  can  affirm  that  interests  are  transferred  or 
terminated,  without  making  an  affirmation  of  the  existence  of  the 
interests.  For  example,  if  an  affirmation  is  made  that  an  interest  is 
transferred  to  Brown  from  Green,  Brown  is  the  owner  of  Green's  interest, 
even  though  the  transfer  would  have  been  ineffective  according  to  com- 
mon law  principles  and  even  though  the  nature  and  validity  of  Green's 
interest  are  uncertain. 

The  reasons  for  the  utility  of  affirmations  are  obvious  and  have  been 
the  foundation  of  the  general  comparison  and  conclusion.  Affirmations 
can  make  conveyancing  and  ownership  less  costly  and  more  stable;  less 
costly,  because  the  process  of  searching  is  simplified  and  shortened,  and 
more  stable  because  the  possibility  of  unexpected  adverse  claims  is 
reduced. 

The  making  of  affirmations  cannot  be  simple.  The  making  of  any 
affirmation  includes  the  risk  of  making  mistakes  about  the  execution  of 
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documents,  and  the  existence  of  such  defences  as  forgery,  identity,  capa- 
city, mistake,  fraud  or  misrepresentation.  The  risk  presents  .1  need  to 
create  safeguards  and,  to  the  extent  that  these  safeguards  fail,  a  need  to 
assume  the  risk  and  to  pay  compensation.  The  affirmations  of  existence 
and  ownership  and,  perhaps  to  a  lesser  extent,  the  affirmations  of  transfer 
and  termination,  can  present  difficulties  of  making  determinations  about 
facts  and  law.  For  example,  an  affirmation  of  the  ownership  of  restrictive 
covenants  can  present  the  difficulty  of  determining  the  existence  of  land 
that  may  be  benefitted,  unless  this  need  is  excluded  from  the  affirmation, 
and  an  affirmation  of  ownership  of  easements  and  future  interests  can 
present  a  difficult  question  of  law. 

Many  of  these  difficulties  could  be  avoided  by  limitation  and  sim- 
plification of  the  interests  that  can  be  created,  or  by  limitation  of  the 
estates  and  interests  that  may  be  affirmed  or  protected  through  regis- 
tration. The  Commission  does  not  contemplate  substantial  limitation  and 
simplification  of  the  substantive  law,  and  it  is  believed  that  imagination 
and  flexibility  must  be  accommodated.  Whether  the  existing  scheme  of 
interests  is  the  best  response  that  can  be  made  to  social  needs  is  an 
important  issue  but  a  different  one.  A  useful  possibility  to  avoid  some  of 
these  difficulties  is  to  limit  the  interests  that  can  be  affirmed  or  protected 
through  registration.  This  is  discussed  below. 

Affirmations  of  the  existence  and  ownership  of  interests  are  the  most 
important.  An  affirmation  of  the  fee  simple  absolute  must  be  made,  and 
the  Commission  so  recommends.  This  affirmation  is  crucial  to  the  system 
and  its  justifications,  and  unless  it  is  made,  Ontario  cannot  escape  from 
the  registry  system. 

The  Commission  also  recommends  that  affirmations  be  made  for 
charges,  leases  and  easements.  These  affirmations  are  made  by  most  land 
titles  systems,  and  are  justified  by  economic  importance  and  frequency  of 
transfer.  The  interests  are  usually  standardized  and  common,  and 
generally  should  not  present  difficulties.  The  affirmations  of  charges 
should  be  essentially  an  affirmation  of  the  standard  remedies  of  the 
chargee,  and  the  affirmations  of  leases  should  be  an  affirmation  of  the 
leasehold  interest. 

These  affirmations  all  include  affirmations  of  transfer  and  termina- 
tion. If  any  of  the  interests  is  transferred  or  appears  to  have  been  trans- 
ferred, an  affirmation  should  be  made  about  the  identity  of  the  current 
owner,  and  if  any  of  these  interests  is  terminated  or  appears  to  have  been 
terminated  through  expiration  according  to  its  own  terms,  merger  in 
interests  created  later,  or  a  discharge  in  a  registered  document,  an 
affirmation  should  be  made  that  it  is  terminated. 

To  make  these  affirmations  of  transfer  and  termination  most  useful, 
any  document  that  effects  a  transfer,  any  document  that  creates  an 
interest  that  is  terminated,  any  document  that  effects  a  discharge,  and 
any  references  to  these  documents  should  be  deleted  from  the  record  to  be 
examined  during  searches. 

The  Commission  recommends  that  the  existing   limitations  on   the 
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term  of  the  leases  that  can  be  affirmed  should  be  maintained,  and  that 
owners  of  charges,  leases  and  easements  should  be  able  to  choose  simply 
to  protect  their  interests  by  registration  and  not  to  have  affirmations 
made.  The  entire  procedure  of  making  the  affirmations  should  be  sim- 
plified and  controlled  by  specifying  and  publishing  forms  that  may  be 
used  to  create  these  interests.  These  forms  are  a  topic  for  the  section  on 
conveyancing  and  mortgages  in  the  Commission's  project  for  the  reform 
of  the  law  of  property. 

No  affirmations  of  existence  and  ownership  should  be  made  for  any 
interests  other  than  the  fee  simple,  charges,  leases  and  easements.  A  list, 
although  by  no  means  an  exhaustive  one,  of  the  other  interests  is: 
restrictive  covenants,  agreements,  options,  mechanics'  liens,  profits  a 
prendre,  and  claims  for  security  against  chattels  that  have  become 
fixtures.  Making  affirmations  for  most  of  these  interests  would  often 
present  difficult  determinations  of  fact  and  law,  and  because  most  of  them 
are  not  often  transferred,  no  particular  need  exists  for  their  affirmation. 

The  system,  however,  must  provide  for  the  protection  of  these  other 
interests.  It  is  recommended  that  the  owners  of  these  interests  be  able  to 
register  the  documents  that  create  or  record  them,  and  that  registration 
give  the  asserted  interests  priority  over  any  claims  created  subsequently. 
Some  claims  may  not  be  created  or  recorded  in  documents,  and  the 
owners  of  these  claims  should  be  able  to  protect  them  by  registration  of 
cautions,  in  the  same  manner  as  under  the  existing  land  titles  system. 

It  is  recommended  that  if  any  of  these  other  interests  is  terminated 
or  appears  to  be  terminated  through  expiration  according  to  its  own 
terms,  merger,  or  discharge  by  a  registered  document,  an  affirmation 
should  be  made  that  the  interest  is  terminated.  The  purpose  of  this 
recommendation  is  to  simplify  and  shorten  searches  by  excluding  the 
history  of  the  creation  and  termination  of  claims  and  limiting  searches  to 
the  documents  that  are  currently  effective.  To  make  this  affirmation  most 
useful,  again,  any  document  that  asserts  an  interest  that  is  terminated, 
any  document  that  affects  a  discharge,  and  any  references  to  these  docu- 
ments should  be  deleted  from  the  record. 

Apart  from  the  recommended  affirmations  set  out  above,  the  land 
registration  system  should  make  no  other  affirmations.  The  remaining 
possibilities  are  to  make  affirmations  that  documents  have  been  executed 
effectively  and  that  no  defences  exist  that  are  based  on  forgery,  identity, 
capacity,  mistake,  fraud  or  misrepresentation,  and  to  make  affirmations 
that  transfers  of  interests  asserted  in  the  registered  documents  are  ef- 
fective to  transfer  the  interests.  The  benefit  of  making  the  affirmations 
about  execution  would  be  that  the  possibility  of  unexpected  adverse 
claims  arising  from  facts  not  apparent  from  the  record  would  be  reduced. 
The  benefit  of  making  the  affirmations  about  transfer  would  be  that  the 
searches  would  not  need  to  include  an  assessment  of  the  transfers,  and 
that  the  record  to  be  examined  would  be  shortened.  The  reason  for 
recommending  that  these  affirmations  not  be  made  is  simply  that  their 
utility  is  not  great  enough.  The  interests  for  which  they  would  be  made 
are  not  transferred  often.  The  affirmations  are  conceptually  not  easy  to 
comprehend  or  to  express,  and  to  make  them  would  inevitably  involve 
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administrative  complexity  and  difficulty.  One  kind  of  interest  that  is 
often  transferred,  and  for  which  the  utility  of  an  affirmation  about 
transfer  would  be  proportionally  larger,  is  the  restrictive  covenant,  but 

the  substantive  law  about  annexation  and  the  transfer  of  benefit  and 
burden  enables  the  purpose  of  the  affirmation  to  be  achieved  simply  and 
in  substantially  the  form  of  the  arrangements  in  the  existing  land  titles 
system. 

2.   Rectification  and  Compensation 

The  general  principles  of  rectification  and  compensation  are  settled 
and  do  not  often  become  manifested  in  specific  problems,  but  they  are 
basic  conceptual  elements  of  the  system.  Rectification  is  a  change  of  the 
content  of  the  affirmations.  A  power  to  rectify  is  necessary  to  deal  with  at 
least  three  major  situations.  First,  a  mistake  may  be  made  about  the 
nature  of  an  interest  or  the  identity  of  an  owner.  Second,  a  former  owner 
of  an  interest  may  have  a  claim  to  the  interest  against  the  apparent 
owner.  For  example,  a  transfer  may  be  obtained  through  fraud  by  the 
transferee,  or  the  signature  of  the  owner  may  be  forged  by  the  transferee. 
The  owner  should  be  entitled  to  rectification  against  the  transferee,  al- 
though not  against  a  purchaser  in  good  faith  from  the  transferee.  Third, 
an  adverse  interest  may  be  omitted  from  the  record  at  the  time  of  con- 
version from  the  existing  systems.  A  general  limitation  on  the  power  to 
rectify  is  that  it  should  not  be  a  power  to  affect  interests  acquired  from 
the  owner  by  a  purchaser  in  good  faith. 

Arrangements  for  compensation  are  necessary  because  making  affir- 
mations unavoidably  includes  the  possibility  that  established  interests 
may  be  extinguished  without  the  consent  or  fault  of  the  owners  of  the 
interests,  although  experience  has  demonstrated  that  this  possibility  is 
very  rarely  realized.  The  system  must  give  compensation  for  these  in- 
terests. The  procedures  for  claiming  compensation  must  be  simple.  The 
owner  of  an  extinguished  interest  who  is  entitled  to  compensation  should 
be  able  to  make  an  immediate  claim,  and  should  not  be  required  to 
pursue  any  remedies  against  wrong-doers.  To  impose  a  condition  that 
remedies  against  wrong-doers  must  be  pursued  is  to  shift  to  the  owner 
trouble  and  cost  that  should  be  assumed  by  the  system,  which  enabled 
the  interest  to  be  extinguished. 

The  amount  of  compensation  should  generally  be  measured  by  the 
economic  value  of  the  interest.  Since  the  system  is  eventually  to  be  ex- 
clusive and  conversion  is  to  be  compulsory,  no  general  limitation  on 
compensation  can  be  justified.  However,  compensation  for  claims  that 
secure  the  payment  of  money  should  be  limited  by  the  value  of  the  land 
less  the  value  of  any  prior  claims. 

One  exception  to  the  rule  of  no  general  limitation  on  compensation 
should  be  made.  The  existing  land  titles  system  imposes  a  substantial 
limitation  on  compensation  for  interests  that  derive  their  value  from 
minerals,  based  upon  the  potential  enormity  oi  the  possible  claims.  <)! 
course,  any  property  may  be,  or  become  extremely  valuable,  but  minerals 
have  seemed  to  pose  the  most  extreme  possibilities.  It  is  proposed  that 
this  limitation  be  continued. 
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Whether  a  fund  for  payment  of  compensation  should  be  maintained 
is  largely  a  question  of  administrative  form  and  convenience.  If  one  is 
maintained,  its  amount  should  not  be  a  limit  to  the  amount  that  may  be 
recovered. 


3.   Fragmentation  of  Ownership 

The  usual  meaning  of  the  word  "ownership"  corresponds  to  owner- 
ship of  the  estate  in  fee  simple  absolute.  This  simple  meaning  is  in- 
adequate for  analysis  and  comprehensive  proposals,  because  ownership 
in  this  sense  can  be  fragmented.  Three  major  kinds  of  interests  must  be 
considered:  future  interests,  used  in  its  informal  sense  as  comprising  all 
the  limited  freehold  estates,  trusts,  and  concurrent  ownership.  Each  of 
these  presents  particular  problems  for  the  objectives  of  conveyancing  and 
ownership,  and  these  particular  problems  are  all  manifestations  of  two 
general  problems:  complexity  and  restricted  marketability.  The  com- 
plexities of  future  interests,  trusts  and  concurrent  ownership  are  apparent, 
and  do  not  need  to  be  demonstrated  or  elaborated.  These  complexities 
make  affirmations  of  the  existence  and  ownership  of  the  fragmented 
interests  proportionally  difficult  to  make. 

The  problem  of  restrictions  on  marketability  is  one  not  of  restric- 
tions on  transfers  of  any  of  the  interests  alone,  which  are  not  relatively 
common  transactions,  but  restrictions  on  assembling  the  interests  and 
transferring  (or  re-creating)  ownership  in  the  usual  sense.  These  restric- 
tions on  marketability  are  a  product  of  one  or  more  different  factors. 
The  sheer  number  of  interests  may  be  large.  Some,  perhaps  a  minority,  of 
the  owners  of  the  interests  may  not  be  willing  to  co-operate.  Potential 
owners  may  not  even  be  born,  and  contingencies  may  affect  the  existence 
of  an  interest.  At  worst  these  difficulties  can  virtually  prohibit  the  transfer 
of  land,  as  happened  to  much  land  in  England  during  the  eighteenth  and 
nineteenth  centuries. 

In  the  view  of  the  Commission,  these  difficulties  do  exist  in  Ontario, 
and  in  a  large  enough  degree  to  be  considered,  but  they  are  not  severe, 
and  not  nearly  of  the  magnitude  that  they  assumed  in  England  during 
the  nineteenth  century.  Many  lawyers  in  Ontario  might  underestimate 
the  degree  of  these  difficulties  by  not  including  in  their  assessment  many 
of  the  problems  of  ascertaining  the  existence  of  a  power  to  sell  after  the 
death  of  an  owner. 

Three  responses  can  be  made  to  these  problems.  First,  the  substan- 
tive law  can  be  clarified.  This  will  be  one  of  the  objectives  of  the  sections 
on  the  basic  principles  of  real  property  law,  and  trusts  in  the  Commission's 
project  for  the  reform  of  the  law  of  property.  To  the  extent  that  it  is 
achieved,  it  will  diminish  the  difficulties  of  complexity,  and  particularly 
the  difficulties  of  making  affirmations,  but  it  cannot  be  hoped  realistically 
that  these  difficulties  will  ever  vanish.  Second,  the  interests  that  can  be 
created  may  be  limited  and  simplified.  To  the  extent  that  this  is  done, 
both  types  of  difficulties  are  diminished,  but  the  consequences  for  the 
powers  of  owners  are  proportionally  undesirable  because  the  types  of 
property  interests  which  they  could  create  would  be  diminished.  The 
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Commission  here  reiterates  its  view  that  imagination  and  flexibility  must 
be  accommodated. 

The  third  response  is  to  create  a  power  of  sale.  This  power  is  a 
statutory  power  to  make  someone  the  owner  of  the  fee  simple  absolute, 
regardless  of  the  existence  of  fragmented  interests  that  are  not  owned  by 
the  owner  of  the  power.  The  fragmented  interests  exist  as  interests  in  the 
land  until  the  power  is  exercised,  and  then  become  claims  against  the 
purchase  price.  For  example,  a  statutory  power  to  make  a  purchaser  the 
owner  of  the  fee  simple  absolute  might  be  given  to  the  owner  of  a  life 
estate  or  a  personal  representative.  The  common  use  of  power  to  sell  in 
wills  and  trusts  is  a  reminder  that  this  technique  is  not  novel.  The  rela- 
tions among  the  owners  of  the  fragmented  interests,  and  between  them 
and  a  trustee,  is  of  no  concern  to  a  purchaser.  The  owner  may  seek  to 
control  sales  through  the  terms  of  a  trust,  but  the  control  is  limited  to 
dependence  on  the  integrity  of  the  trustee.  This  technique  was  the  basic 
principle  of  the  reforms  made  in  England  during  the  late  nineteenth  and 
early  twentieth  centuries. 

The  term  "power"  is  here  used  simply  to  express  the  substance  of  the 
results  and  is  not  used  in  the  technical  sense.  Perhaps  the  most  efficient 
means  of  implementing  the  power  is  not  to  confer  a  power  in  the  technical 
sense,  but  to  confer  legal  title  to  the  interest  to  be  conveyed,  the  estate  in 
fee  simple  absolute.  For  example,  the  legal  title  to  the  fee  simple  absolute 
could  be  given  to  the  life  tenant  or  personal  representative,  and  the 
fragmented  interests  could  be  equitable  interests. 

This  power  can  diminish  the  general  difficulties  that  have  been 
presented.  It  has  worked  satisfactorily  in  England,  but  it  is  certainly  not 
simple  or  uncontroversial.  Any  arrangements  for  a  power  must  be  care- 
fully integrated  with  the  framework  for  conveyancing  and  substantive 
law,  and  must  settle  these  questions,  at  least:  Who  should  exercise  the 
power?  In  favour  of  whom  may  the  power  be  exercised?  Should  the  owner 
be  able  to  impose  restrictions  on  the  exercise  of  the  power?  Should  the 
owners  of  the  fragmented  interests  be  able  to  make  some  effective  appeal 
to  restrain  a  sale?  The  arrangements  may  not  be,  and  probably  need  not 
be,  as  complex  as  the  English  arrangements,  but  some  large  degree  of 
complexity  is  inevitable. 

The  important  issues  are  not  the  technical  ones  of  form  and  com- 
plexity, but  the  consequences  of  the  power.  To  be  effective,  the  power 
must  be  a  statutory  one,  and  must  be  imposed  despite  the  plans  of  the 
owner  who  creates  the  fragmented  interests.  This  is  a  considerable  restric- 
tion on  the  traditional  powers  of  an  owner,  although  the  extent  of  the 
restriction  must  not  be  exaggerated.  The  power  to  create  interests  in  an 
economic  asset  or  fund  is  not  restricted,  even  though  the  land  may  be 
replaced  by  its  value,  and  the  owner  can  at  least  use  a  trust  and  rely 
upon  the  trustee. 

This  general  problem  of  fragmentation  of  ownership  cannot  be 
limited  solely  and  perhaps  not  even  primarily  to  this  report.  It  is  inter- 
dependent with  two  of  the  other  sections  in  the  Commission's  project  for 
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the  reform  of  the  law  of  property — the  section  on  the  basic  principles  of 
real  property  law,  and  the  section  on  trusts.  Some  of  the  interdependent 
topics  that  must  be  considered  in  the  section  on  the  basic  principles  are 
the  very  nature  of  ownership;  the  existence,  form,  and  means  of  creation 
of  future  interests;  and  the  existence,  nature,  and  consequences  of  the 
distinction  between  legal  and  equitable  interests.  Some  of  the  inter- 
dependent topics  that  must  be  considered  in  the  section  on  trusts  are  the 
powers  of  trustees,  including  personal  representatives;  the  need  for  con- 
sistency among  all  trusts,  and  not  simply  among  trusts  of  land;  and 
again,  the  distinction  between  legal  and  equitable  interests. 

The  immediate  context  of  this  report  is  land  registration,  and  the 
most  apparent  needs  in  this  context  are  for  conveyancing.  The  Com- 
mission will  not  make  proposals  relating  to  future  interests,  trusts  and 
concurrent  interests  until  the  completion  of  its  associated  studies  in  the 
relevant  areas  of  property  law.  The  existing  land  titles  system  provides  for 
recording  future  interests  and  concurrent  interests,  and  prohibits  mention 
of  most  trusts.  These  arrangements  have  not  created  any  substantial 
problems  and  will  be  adequate  until  comprehensive  proposals  can  be  made. 


4.  Priorities 

The  proposed  system  permits  documents  that  create  or  purport  to 
create  claims  against  land  to  be  registered,  and  claims  that  are  not 
created  or  recorded  in  documents  can  be  protected  by  registration  of 
cautions.  But  the  existence  of  a  power  to  register  documents  and  cautions 
does  not  ensure  that  this  step  will  always  be  taken.  Some  will  not  be 
registered,  and  the  system  must  specify  the  consequences  of  the  failure  to 
register.  One  possible  response  to  this  problem  is  that  documents  that  are 
not  registered  should  be  void.  However,  this  proposition  involves  un- 
justifiable consequences,  the  most  obvious  of  which  is  that  an  unregistered 
document  should  not  generally  be  unenforceable  against  its  maker. 
Failure  to  register  alone  cannot  be  a  justification  for  unenforceability. 

This  general  problem  of  the  failure  to  register  includes  different 
elements.  These  can  be  derived  from  an  elaboration  of  the  objectives  for 
conveyancing — to  establish  arrangements  that  enable  a  purchaser  of  an 
interest  to  ascertain  whether  the  vendor  can  make  the  purchaser  the 
owner  without  unreasonable  prejudice  to  established  interests.  At  least 
some  documents  and  claims  that  are  not  registered  should  be  unenforce- 
able against  at  least  some  competing  documents  and  claims  acquired  after 
their  creation.  That  is,  an  owner  or  an  apparent  owner  should  have  a 
power  to  make  a  purchaser  the  owner  free  from  some  claims  that  were 
enforceable  against  the  owner.  Given  this  premise,  two  questions  must  be 
answered.  First,  what  are  the  conditions  that  will  give  priority  over  un- 
registered documents  and  claims?  Second,  what  kinds  of  documents  and 
claims  should  be  effective  even  though  not  registered?  The  first  question 
is  discussed  below.  A  full  analysis  of  the  second  question  is  made  in  the 
next  chapter,  but  an  expression  of  the  Commission's  general  conclusion 
may  give  some  perspective  to  this  section :  the  number  of  claims  that  are 
effective  even  though  not  registered  should  be  severely  limited. 
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One  response  to  the  first  question  is  that  priority  should  be  deter- 
mined by  the  order  of  registration,  and  that  any  document  that  is 
registered  should  have  priority  over  any  unregistered  document  or  claim. 
The  Commission  rejects  this  solution.  It  carries  with  it  too  great  a  poten- 
tial for  unjust  results.  For  example,  a  mortgage  is  made,  and  not  regis- 
tered. The  owner  makes  a  gift  of  the  land,  and  the  donee  not  only  knows 
about  the  mortgage,  but  promises  to  assume  it.  The  mortgagee  proposes 
to  register,  but  is  misled  or  forcibly  restrained  by  the  donee,  who  registers 
first.  In  such  circumstances,  the  donee  cannot  be  permitted  to  have 
priority. 

The  Commission  begins  with  the  general  proposition  that  priority 
should  be  given  if  the  acquisition  of  the  later  interest  includes  a  substan- 
tial commitment  made  in  good  faith.  The  ground  for  this  limitation  is  a 
reluctance  to  prejudice  any  established  interest,  derived  from  a  general 
need  for  stability  of  interests  that  does  not  need  express  justification.  If  a 
later  interest  is  to  be  given  priority  over  an  earlier  one— even  an  un- 
registered earlier  one — the  acquisition  of  the  later  interest  must  include 
elements  that  overcome  this  reluctance.  These  elements  are  a  substantial 
commitment  and  good  faith,  and  can  best  be  justified  by  a  consideration 
of  contrary  and  opposite  elements.  If  the  later  interest  is  acquired  through 
simple  gift,  there  are  no  reasons  why  it  should  have  a  priority  that  is 
strong  enough  to  displace  the  reluctance  to  prejudice  an  established 
interest.  If  it  is  acquired  through  bad  faith  the  Commission  sees  no 
reasons  at  all. 

The  commitments  made  to  the  acquisition  of  an  interest  that  could 
justify  giving  priority  over  an  unregistered  claim  in  specific  situations  can 
take  many  different  forms,  and  some  of  these  cannot  be  expressed  in  a 
workable  standard.  For  example,  situations  can  be  imagined  in  which  an 
emotional  commitment  alone  might  be  thought  to  be  sufficient,  but  the 
inevitable  uncertainty  of  a  standard  expressed  in  terms  of  emotion  would 
be  too  great  a  disadvantage  to  justify  the  situations  in  which  this  stand- 
ard achieved  fairness.  The  only  measurable  and  workable  standards  are 
value — usually  money — and  legal  obligations.  The  Commission  proposes 
that  the  common  law  and  statutory  standard  of  value  be  kept  in  its 
existing  form.  Even  the  concept  of  value  presents  difficulties  and  un- 
certainties, but  a  substantial  body  of  precedent  has  been  accumulated, 
and  has  settled  many  specific  problems.  Any  new  formulation  which 
sought  to  make  express  responses,  and  perhaps  different  ones,  to  some 
particular  problems  would  only  present  new  problems  and,  in  the  view  of 
the  Commission,  would  not  lead  to  substantially  fairer  results. 

The  need  for  good  faith  is  another  familiar  concept,  but  one  that  has 
taken  different  forms.  The  common  law  standard  is  that  notice  alone  of  an 
earlier  claim  denies  priority.  The  standard  of  the  registry  system  is  notice 
qualified  by  the  adjective  "actual",  and  the  standard  of  the  existing  land 
titles  system  is  fraud,  which  is  expressly  distinguished  from  notice  and 
actual  notice.  The  difference  between  notice  and  actual  notice  can  be 
briefly  expressed  as  the  difference  between  knowledge  and  reasonable 
cause  for  suspicion. 

The  Commission  proposes  that  a  registered  claim  acquired  for  value 
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have  priority  over  an  unregistered  document  or  claim,  unless  the  owner  of 
the  registered  claim  has  acted  fraudulently  with  respect  to  the  unregis- 
tered one.  The  distinction  between  actual  notice  and  fraud  is  difficult  to 
make,  but  it  is  probably  no  more  difficult  to  make  than  the  other  possible 
distinctions.  The  interest  in  preserving  claims  that  are  not  registered  need 
not  be  a  strong  one,  and  the  search  will  be  facilitated  if  the  only  exception 
to  reliance  upon  the  records  is  fraud. 

As  among  unregistered  claims,  priorities  should  be  governed  by  the 
established  common  law  principles. 

The  problem  of  possession  by  the  owner  of  an  unregistered  claim, 
which  gives  constructive  notice  and  not  actual  notice,  needs  specific 
consideration.  One  possibility  is  to  make  an  exception  for  this  kind  of 
claim,  and  deny  priority  to  a  later  registered  claim  if  at  the  time  it  was 
acquired  the  owner  of  the  earlier  claim  had  possession.  The  Commission  is 
of  the  view  that  this  possibility  except  as  noted  below,  should  not  be 
adopted,  because  of  the  uncertainty  in  specific  situations. 

This  recommendation  has  one  exception.  The  existing  registry  and 
land  titles  systems  both  specify  that  the  priority  of  a  short-term  lease  is 
not  affected  by  failure  to  register  if  the  lessee  has  possession.  This  protec- 
tion should  be  continued.  The  two  systems  specify  different  terms  for  the 
leases  that  are  protected.  In  the  registry  system,  the  term  is  a  maximum 
of  seven  years,  and  in  the  land  titles  system,  the  term  is  a  maximum  of 
three  years.  The  Commission  recommends  that  the  land  titles  period  of 
three  years  be  adopted  for  the  new  system. 


Recommendations 
The  Commission  recommends  that: 

/.  The  existence  and  ownership  of  the  fee  simple  absolute,  charges, 
leases  (subject  to  the  limitations  on  length  of  terms  of  leases  in  the 
existing  land  titles  system) ,  and  easements  should  be  affirmed. 

2.  The  owners  of  claims  for  which  affirmations  of  existence  and 
ownership  are  not  to  be  made  should  be  able  to  register  the  documents 
that  create  their  claims. 

3.  Owners  of  charges,  leases,  and  easements  should  be  able  to  register 
documents  that  create  their  claims,  without  having  affirmations 
made. 

4.  The  owners  of  claims  should  be  able  to  register  cautions. 

5.  If  any  interest  for  which  an  affirmation  of  existence  and  ownership 
is  not  made  is  created  in  a  registered  document  and  is  terminated  or 
appears  to  be  terminated,  an  affirmation  should  be  made  that  the 
interest  is  terminated. 
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6.  A  power  to  rectify  affirmations  in  appropriate  situations  should 
be  given. 

7 .  Compensation  should  be  paid  for  interests  that  are  extinguished  by 
making  affirmations  without  the  consent  or  fault  of  the  owners. 

8.  With  two  exceptions  the  compensation  should  be  unlimited  and 
should  represent  the  value  of  the  interest.  The  two  exceptions  are: 
( I )  claims  that  secure  the  payment  of  money  should  be  limited  by 
the  value  of  the  land  less  the  value  of  any  prior  claims :  and  (2)  the 
substance  of  the  existing  limitation  for  interests  in  land  that  derive 
their  value  from  minerals  should  be  preserved. 

9.  The  arrangements  for  future  claims,  trusts  and  concurrent  interests 
in  the  existing  land  titles  system  should  be  preserved  until  reports 
are  made  about  the  basic  principles  of  real  property  law,  and  trusts. 

10.  Registration  should  give  priority  over  unregistered  claims  or  claims 
registered  later,  except  that  registration  should  give  priority  over  a 
claim  created  before  the  creation  of  the  registered  claim  only  if  the 
registered  claim  was  acquired  for  value  and  without  fraud. 

1 1 .  The  protection  for  the  priority  of  short-term  leases  in  the  existing 
land  titles  system  should  be  continued. 


CHAPTER  V 

THE  CLAIMS   THAT  NEED  NOT  BE  REGISTERED 

The  recommendation  about  priorities  in  Chapter  IV  was  that  some 
unregistered  claims  should  be  unenforceable  against  registered  claims 
acquired  for  value  and  without  fraud.  The  problem  for  this  chapter  is  to 
determine  what  claims,  if  any,  should  be  effective,  even  though  not 
registered. 

The  general  factors  to  be  considered  are  cost,  and  the  effect  on  a 
claim  of  a  requirement  of  registration  for  effectiveness.  The  cost  to  be 
considered  is  the  cost  of  making  the  registration,  or  the  cost  of  making 
searches  for  the  claims  if  no  requirement  of  registration  is  imposed. 

The  effect  of  a  requirement  of  registration  is  more  complex.  Some 
claims  might  not  be  registered  because  of  ignorance — either  ignorance  of 
the  existence  of  the  claim  itself  or  ignorance  of  the  requirement  of  regis- 
tration. The  requirement  may  make  a  claim  less  effective,  either  because 
administrative  difficulties  may  prevent  registration  immediately  after  the 
claim  arises  or  because  the  owner  of  the  claim  may  not  know  the  identity 
of  the  land  against  which  it  can  be  registered. 

At  present  a  bewildering  array  of  claims  that  need  not  be  registered 
exists.  Many  of  them  are  a  potential  trap  for  an  unwary  purchaser  if  a 
search  is  not  made,  or  require  an  inefficient  dispersal  of  time  and  energy  if 
a  search  is  made.  The  Commission  has  already  stated  that  the  number  of 
these  claims  should  be  severely  limited.  Discussion  of  the  specific  claims 
and  proposals  in  relation  thereto  has  been  organized  by  dividing  the 
claims  into  four  groups:  first,  government  regulation  of  use,  location, 
construction  and  maintenance;  second,  claims  to  secure  payment  of 
money;  third,  claims  acquired  by  adverse  possession;  and  fourth — a 
minor  group — miscellaneous  claims  of  the  government. 

1.  Government  Regulation  of  Use,  Location,  Construction 
and  Maintenance 

During  the  twentieth  century  the  functions  of  government  have 
expanded  greatly.  One  element  of  this  expansion  is  an  enormous  bulk  of 
statutes,  regulations  and  by-laws  that  regulate  the  use  of  land  and  the 
use,  location,  construction  and  maintenance  of  buildings.  This  bulk  is  not 
likely  to  decrease  in  the  foreseeable  future. 

The  objectives  posed  for  this  report  include  consideration  of  this 
regulation.  The  objectives  for  conveyancing  are  to  enable  a  purchaser  of 
an  interest  to  ascertain  whether  the  vendor  can  make  the  purchaser  the 
owner  of  the  interest  free  from  adverse  claims.  Most  of  the  regulation  by 
government  does  not  affect  "title"  in  the  usual  and  technical  sense,  but  it 
can  be  vital  to  a  purchaser.  Some  of  the  legal  differences  between  zoning 
by-laws  and  restrictive  covenants  may  be  unimportant  to  a  purchaser  who 
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wants  to  use  land  for  a  specific  purpose— either  one  can  forbid  the  use. 
The  limits  of  the  concept  of  adverse  claims  and  the  limits  of  the  necessary 
consideration  of  this  public  regulation  are  not  precise,  and  must  be 
determined  by  the  objectives  and  by  experience. 

a.  Ascertaining  the  Regulations 

The  problems  of  ascertaining  the  regulations  that  affect  land  are 
largely  problems  of  volume,  diversity,  and  confusion.  The  sheer  bulk  of 
regulation  is  even  more  immense  than  most  informed  citizens,  including 
lawyers,  realize.  Different  levels  of  government  have  power  to  impose 
these  regulations,  and  much  of  the  indexing  and  storage  is  confused  and 
inefficient.  For  example,  the  task  of  ascertaining  zoning  in  some  munici- 
palities demands  piecing  together  a  multitude  of  individual  by-laws,  each 
of  which  may  qualify  earlier  ones  and  be  qualified  by  later  ones.  This  task 
can  only  be  done  with  the  hope,  not  the  assurance,  that  all  the  by-laws 
have  been  collected.  The  alternative  to  a  perpetuation  of  this  situation  is 
to  require  registration,  although  some  modifications  in  the  usual  elements 
of  registration  can  be  made. 

This  task  of  searching  must  be  made  simpler  and  more  reliable.  This 
objective  requires  that  the  indexing  and  storage  of  regulations  be  made 
more  efficient.  A  technique  to  ensure  that  the  objective  is  achieved  is 
difficult  to  conceive,  particularly  for  small  municipalities.  A  requirement 
of  registration  for  all  regulations  would  be  efficient  in  terms  of  this 
objective,  but  would  also  present  many  accompanying  difficulties.  Apart 
from  this  question  of  technique,  whether  a  requirement  of  registration 
should  be  imposed  is  primarily  a  question  of  the  cost  of  registration  and 
the  cost  of  making  searches — although  registration  might  also  make  ap- 
parent those  regulations  that  might  otherwise  be  unknown  or  forgotten. 

The  immense  bulk  of  these  regulations  makes  registration  of  all  of 
them  a  formidable  task,  if  not  an  almost  impossible  one.  Even  if  regis- 
tration were  accomplished,  most  of  the  material  would  rarely  be  used.  A 
requirement  that  only  some  specified  kinds  be  registered,  presents  the 
problems  of  drawing  a  line  among  regulations  that  differ  only  by  degrees 
and  the  risk  that  forgetfulness  or  ignorance  may  induce  the  mistake  of 
assuming  that  all  regulations  that  affect  a  specific  parcel  or  a  specific 
question  are  registered.  This  risk  must  not  be  exaggerated.  The  major 
kinds  of  regulations  can  be  specified  with  reasonable  precision. 

The  ordinary  meaning  of  the  term  "registration",  used  in  this  con- 
text, should  be  modified.  One  of  the  usual  elements  of  registration  is  that 
the  documents  are  indexed  for  each  of  the  parcels  that  is  affected.  The 
scheme  for  indexing  and  describing  land  for  land  registration  is  entirely 
incompatible  with  the  schemes  for  indexing  and  describing  land  for  these 
regulations.  For  the  indefinite  future,  the  task  of  indexing  the  regulations 
for  each  of  the  parcels  that  are  affected  would  be  prohibitively  expensive. 
The  Commission  therefore  recommends  that  all  municipal  by-laws  passed 
under  section  30  of  The  Planning  Act-  "zoning  by-laws"  -must  be 
registered,  but  that  these  by-laws  need  not  be  indexed  for  each  of  the 
parcels  that  are  affected.  Instead,  the  regulations  should  be  kept  con- 
solidated and  in  a  reasonably  usable  form.  These  by-laws  were  chosen 
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because  of  their  general  importance.  Also  included  in  this  requirement 
should  be  the  few  minor  kinds  of  municipal  by-laws  that  are  substantially 
the  same.  The  land  registration  system  should  not  be  expected  to  sort  and 
consolidate  the  by-laws.  The  municipalities  should  be  responsible  not  only 
for  the  registration,  but  for  the  consolidation  and  form. 

b.    Violations  of  the  Regulations 

The  problems  of  determining  whether  regulations  have  been  violated 
are  much  more  difficult.  The  possibility  of  violations  is  a  fear  that  often 
besets  lawyers.  The  range  of  the  searches  that  are  usually  made  is  a 
complex  product  of  habit,  the  ease  of  making  the  searches,  and  an  aware- 
ness that  some  possible  violations  are  more  dangerous  than  others.  To 
determine  whether  violations  exist  can  be  extremely  difficult  or  effectively 
impossible.  For  example,  whether  a  particular  use  is  permitted  by  a 
zoning  by-law  can  be  an  extremely  difficult  question  of  interpretation, 
and  whether  a  building  conforms  to  a  building  by-law  can  require  a 
detailed  and  expert  inspection  of  the  entire  fabric  of  the  building. 

The  basic  choice  of  arrangements  is  whether  to  allocate  the  respon- 
sibility for  the  determination  about  violations  to  private  initiative  or  to 
the  government.  Allocation  of  responsibility  to  the  government  might 
mean  that  determinations  would  be  made  by  a  relatively  permanent  staff 
of  inspectors  who  were  familiar  with  the  regulations  and  who  could 
function  at  a  smaller  unit  cost  than  would  be  the  case  if  strangers  were 
retained  for  each  job  by  each  vendor  and  purchaser.  The  Commission 
does  not  favour  this  solution,  on  the  ground  that  its  overall  result  would 
be  the  creation  of  a  cumbersome  administrative  structure  that  would  be 
far  larger  and  more  costly  than  the  problem  needs. 

Two  more  specific  questions  have  been  considered  by  the  Commission 
in  this  context.  The  first  is  whether  the  government  must  respond  to 
inquiries  about  violations,  and  the  second  is  whether  the  government  must 
register  notice  asserting  a  violation  of  a  regulation  and  an  intention  to 
enforce.  The  Commission's  view  on  the  first  of  these  questions  is  that  no 
arrangements,  as  formal  aspects  of  the  land  registration  system,  should 
be  made  whereby  government  departments  would  undertake  to  respond 
to  inquiries  as  to  whether  any  violations  exist,  or  whether  violations  of 
specific  kinds  exist.  Such  arrangements  would  include  an  undesirable 
requirement  that  government  staffs  be  expanded,  and  would  present 
difficult  problems  relating  to  enforcement  by  ratepayers  and  the  power  of 
civil  servants  to  give  authoritative  rulings.  The  present  practice  of  some 
municipalities  of  answering  inquiries  about  specific  kinds  of  zoning  is 
useful  and  need  not  be  discontinued,  but  it  should  neither  be  substantially 
expanded  nor  should  the  answers  be  made  authoritative. 

In  relation  to  the  second  question,  the  Commission  does  not  favour 
the  adoption  of  any  policy  that  regulations  should  generally  be  un- 
enforceable against  a  purchaser  with  respect  to  specific  violations  existing 
at  the  time  of  the  purchase  unless  a  notice  has  been  registered.  This  policy 
would  demand  continual  inspections  if  the  regulations  were  to  be  effective, 
for  sales  of  properties  are  frequent  and  unpredictable.  These  inspections 
would  be  extremely  expensive  and  in  many  cases,  extremely  annoying 
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as  well.  Exceptions  would  probably  be  necessary.  The  purpose  of  some 
regulations  is  the  safety  of  the  public,  which  is  generally  a  more  important 
interest  than  the  economic  expectations  of  a  purchaser.  Distinctions  of 
this  kind  would  be  extremely  difficult  to  make.  To  the  extent  that  excep- 
tions were  to  be  made,  the  utility  of  this  policy,  even  for  a  purchaser, 
would  be  diminished.  These  two  possibilities  are  the  extremes  of  alloca- 
tion of  responsibility  to  the  government. 

At  the  other  extreme,  some  of  the  remedies  for  violations  culminate 
in  specific  claims  against  the  land.  Many  of  the  regulations  give  a  govern- 
ment department  power  to  order  that  changes  be  made,  and  some,  such 
as  liens,  forfeiture  and  injunctions,  give  remedies  that  are  claims  against 
the  land,  rather  than  remedies  that  are  claims  against  the  owner  per- 
sonally. The  Commission  recommends  that  these  orders  must  be  registered 
to  be  effective  against  a  bona  fide  purchaser  for  value.  The  consequences  of 
a  failure  to  register  will  not  be  that  the  regulation  is  unenforceable,  for 
the  government  can  always  make  a  new  order.  In  such  a  case,  however, 
the  purchaser  would  have  a  chance  to  protest,  and  appeal,  if  an  appeal 
is  given. 

The  consequence  of  the  Commission's  recommendations  is  that  the 
responsibility  is  left  primarily  to  private  initiative.  Between  a  vendor  and 
a  purchaser,  the  allocation  of  responsibility  will  generally  be  determined 
by  the  allocation  of  liability  for  existing  violations.  This  question  of 
liability  is  a  difficult  one,  but  it  is  not  included  in  the  scope  of  this  report. 

None  of  these  recommendations  about  public  regulations  are  limited 
to  the  land  registration  system.  The  nature  and  existence  of  the  by-laws 
and  orders  do  not  depend  upon  the  system  for  land  registration  that 
happens  to  govern  any  particular  parcel. 


2.  Claims  to  Secure  Payment  of  Money 

The  claims  that  secure  payment  of  money  are  almost  entirely  liens. 
The  major  distinctions  among  these  liens  are  those  between  liens  of  the 
government  and  liens  of  private  claimants,  and  those  between  liens 
against  specified  parcels  of  land  and  liens  against  all  land  owned  by  the 
debtor. 

a.  Liens  of  the  Government 

The  problems  presented  by  liens  against  specified  parcels  are  not  too 
difficult.  Examples  are  the  liens  created  by  The  Mining  Act  and  The 
Municipal  Act.  Almost  all  of  these  liens  need  not  be  registered.  The 
possibility  for  change  is  simply  to  require  registration,  and  the  governing 
factor  is  cost.  The  Commission  recommends  that  all  these  liens  must  be 
registered  to  be  enforceable,  except  for  the  lien  to  secure  payment  <>i 
municipal  taxes,  and  other  debts  that  are  secured  and  collected  through 
this  lien.  Included  in  this  recommendation  are  claims  that  secure  the 
payment  of  money  but  which  are  not  liens,  such  as  forfeiture  and  pro- 
hibition of  use. 
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Lawyers  usually  search,  without  much  cost  or  difficulty  for  arrears 
of  municipal  taxes.  Registration  of  such  claims  would  be  extremely 
expensive  for  the  foreseeable  future,  although  the  adoption  of  electronic 
technology  and  the  integration  of  systems  of  information  about  land  may 
eventually  eliminate  this  cost.  In  some  situations,  such  as  during  develop- 
ment, and  in  some  areas  of  the  province,  a  search  can  cause  problems  and 
justifiable  annoyance,  but  a  requirement  of  registration  is  not  the  only 
device  to  overcome  these  difficulties  and  is  not  necessarily  an  effective  one. 
Other  debts  should  be  permitted  to  be  enforced  through  this  lien,  because 
the  important  consequence  is  not  the  gross  amount,  the  justification  of 
the  claim  secured,  or  the  identity  of  the  creditor,  but  that  regardless  of 
these  elements,  the  purchaser  need  make  only  one  inquiry.  These  recom- 
mendations are  not  limited  to  the  land  registration  system,  because  these 
liens  and  the  requirement  of  registration  do  not  depend  upon  the  system 
for  land  registration  that  happens  to  govern  any  particular  parcel. 

Liens  against  all  land  owned  by  the  debtor  present  more  difficult 
problems.  Examples  are  the  liens  to  secure  payment  of  corporations  tax, 
succession  duty  and  retail  sales  tax.  The  general  nature  of  these  liens 
makes  registration  impossible,  because  no  particular  parcel  is  specified. 
At  present  no  material  requirements  or  restrictions  are  imposed  on  the 
enforcement  of  most  of  them.  Whether  a  parcel  is  governed  by  the  registry 
system  or  the  land  titles  system,  a  careful  search  must  include  searches 
for  most  of  these  liens.  These  searches  must  include  not  only  the  current 
owner,  but  past  owners. 

The  general  consequence  of  some  of  these  liens  is  that  the  convey- 
ancing process  is  used  as  a  collection  agency.  The  threat  of  the  liens  is  a 
pressure  that  can  give  creditors  information  about  the  identity  of  land 
owned  by  their  debtors  and  a  fund — the  purchase  price — from  which  to 
be  paid.  Four  possibilities  for  change  exist,  which  are  not  all  mutually 
exclusive : 

1.  Abolition,  which  can  include  either  denial  of  any  lien  at  all  or 
limitation  of  the  lien  to  specified  land ; 

2.  A  requirement  of  registration  in  a  "name"  index,  that  is,  an 
alphabetical  list  or  file  in  the  land  registration  system  of  the 
names  of  debtors ; 

3.  Limitation  of  the  liens  to  secure  debts  of  current  owners  only, 
and  not  past  owners;  or 

4.  A  shorter  period  of  limitations. 

The  major  factors  to  be  considered  are  the  costs  of  searches  if  the  liens 
are  continued,  and  the  impairment  of  the  efficiency  of  collection  of  debts 
if  the  lien  is  entirely  denied  or  limited  to  specified  parcels. 

The  Commission  recommends  that  this  form  of  lien  be  abolished, 
with  the  exception  of  the  liens  to  secure  payment  of  corporations  tax  and 
succession  duty,  and  that  these  two  liens  secure  debts  of  current  owners 
only  or,  for  succession  duty,  the  duties  duly  levied  after  the  death  of  the 
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current  owner.  Whether  any  lien  at  all  is  denied  for  the  claims  for  which 
this  form  of  lien  is  abolished,  or  whether  a  lien  is  given  against  specified 
property  is  not  of  any  immediate  concern  here,  although  if  a  lien  against 
specified  parcels  is  given,  a  requirement  of  registration  must  be  included. 
The  liens  that  should  be  abolished  are  rarely  enforced  against  purchasers 
if  searches  are  not  made,  but  this  is  hardly  a  justification  for  retaining 
them.  The  justification  for  the  general  recommendation  is  simply  that  the 
substantial  cost  of  searching,  or  the  uncertain  prospect  of  a  claim  if 
searches  are  not  made,  is  larger  than  any  possible  loss  of  revenue.  This 
general  recommendation  is  not  limited  to  the  land  registration  system, 
because  the  abolition  does  not  depend  upon  the  system  for  land  regis- 
tration that  happens  to  govern  any  particular  parcel. 

The  justification  for  the  exceptions  is  more  complex.  Corporations 
tax  is  a  major  source  of  the  revenue  of  the  province.  The  lien  is  useful  for 
collection  of  much  of  that  revenue,  although  no  precise  and  reliable 
estimate  can  be  made  of  the  difference  that  abolition  would  make.  The 
Commission  has  not  proposed  abolition,  because  it  is  believed  that  the 
revenue  protected  substantially  exceeds  both  government  and  private 
costs.  The  lien  creates  inconvenience  and  annoyance  for  lawyers,  and 
costs  for  their  clients,  but  this  must  be  seen  as  an  unfortunate  necessity. 

The  proposal  that  the  lien  secure  debts  of  current  owners  only  will 
save  the  trouble  and  cost  of  repetitive  searching  for  arrears  of  earlier 
corporate  owners,  and  need  not  impair  efficiency  of  the  lien.  The  elimina- 
tion of  repetitive  searching  for  arrears  with  respect  to  corporate  owners 
back  of  the  current  owner  would  in  itself  be  a  substantial  advance  in  terms 
of  time  and  cost.  The  Commission  had  hoped  that  it  would  have  been 
possible  to  have  gone  further,  but  this  could  not  have  been  done  without 
jeopardizing  the  collection  of  substantial  provincial  revenues.  At  the  time 
of  each  transfer  of  ownership  by  a  corporation  a  search  should  be  made  to 
ascertain  whether  or  not  the  Department  of  Revenue  claims  a  lien.  This 
probably  can  be  done  most  easily  by  requiring  the  transfer  to  be  accom- 
panied by  a  consent  from  the  department  made  within  some  specified 
period  before  presentation.  If  a  lien  is  claimed,  either  the  transfer  must  be 
refused  or  the  affirmation  of  the  ownership  must  be  made  subject  to  the 
claim.  The  Commission  recommends  that  the  transfer  be  permitted  to 
proceed  if  the  transferee  wishes.  If  a  lien  is  claimed  and  the  transfer  is 
made  nevertheless,  the  parcel  is  subject  to  the  lien  even  though  the  lien 
becomes  a  claim  to  secure  payment  of  a  debt  of  a  past  owner — in  effect,  a 
registered  lien  against  a  specified  parcel.  The  general  efficacy  of  the  lien 
will  not  be  impaired,  because  no  lien  against  a  parcel  can  be  claimed  for 
payment  of  taxes  that  become  payable  after  ownership  of  that  parcel  by 
the  debtor  corporation  has  ceased.  This  recommendation  cannot  be 
adapted  to  the  registry  system,  in  which  very  little  regulation  of  con- 
veyancing is  imposed,  and  in  which  the  identity  of  the  current  owner  is 
not  affirmed.  Roughly  the  same  effect  could  be  achieved  in  the  registry 
system  by  requiring  the  consent  of  the  Department  of  Revenue  to  be 
attached  to  every  transfer  by  a  corporation,  but  this  large  a  change  is  not 
justified  for  a  system  that  will  govern  a  decreasing  number  of  parcel^  and 
that  will  eventually  disappear. 

The  most  difficult  alternative  to  assess  is  a  requirement  oi  registration 
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in  a  name  index.  The  important  issue  for  this  possibility  is  cost.  The  costs 
to  be  compared  are  the  cost  of  searching  for  claims  for  liens  at  present, 
and  the  cost  of  the  name  index.  The  cost  of  searching  at  present  is  pri- 
marily the  cost  of  writing  and  replying  to  letters  making  inquiries  about 
corporations.  Approximately  48,000  letters  making  inquiries  are  written 
each  year,  the  average  letter  containing  references  to  four  corporations. 
If  the  lien  secured  debts  of  current  owners  only,  some  of  these  letters  and 
many  of  the  corporations  would  not  be  included. 

The  cost  of  making  the  searches  must  not  include  the  cost  of  time 
spent  in  negotiating  with  the  department  once  a  claim  for  a  lien  is  made. 
Such  claims  are  made  against  approximately  ten  per  cent  of  the  cor- 
porations for  which  searches  are  made.  This  cost  of  negotiating  is  doubt- 
less much  larger  than  the  cost  of  writing  and  replying  to  letters,  but  it  is 
not  a  cost  of  searching. 

The  cost  of  the  name  index  is  some  loss  of  revenue,  the  cost  of 
creating  and  maintaining  the  index,  and  the  cost  of  using  the  index.  The 
need  to  register  in  the  name  index  would  deny  the  department  the 
opportunity  to  claim  a  lien  for  taxes  generated  by  a  sale  of  land  by  a 
corporation  that  is  not  in  arrears  at  the  time  of  the  sale.  This  is  a  useful 
opportunity  to  collect  tax  if  the  sale  is  a  sale  of  the  only  land  the  cor- 
poration owns.  From  16,000  to  22,000  corporations  are  in  arrears  at  any 
one  time,  and  the  identity  of  these  corporations  changes  rapidly — about 
a  forty  per  cent  change  over  any  two-month  period.  Many  of  these  items 
of  cost  are  difficult  or  impossible  to  determine,  but  the  result  is,  in  the 
Commission's  view,  beyond  reasonable  debate.  Because  of  the  cost,  the 
index  cannot  be  justified. 

A  shorter  period  of  limitations  would  be  of  no  use  if  the  lien  is  limited 
to  secure  debts  of  current  owners  only,  and  would  therefore  be  of  no  use 
in  the  land  registration  system.  A  shorter  period  would  be  useful  under 
the  registry  system,  and,  although  the  benefit  would  be  small,  the  ad- 
ministrative costs  and  the  loss  of  revenue  would  be  negligible.  A  shorter 
limitation  period  could  be  imposed  in  different  ways.  The  most  useful 
would  be  to  specify  a  period  after  a  corporation  has  made  a  transfer.  The 
Commission  suggests  six  years.  This  period  is  probably  longer  than  the 
reasonable  needs  of  the  department  might  suggest,  but  the  figure  is  a 
safe  one. 

Two  technical  problems  have  not  yet  been  dealt  with  in  this  general 
analysis  of  the  lien  to  secure  payment  of  corporations  tax.  The  first  prob- 
lem is  that  the  analysis  has  been  limited  to  liens  against  land  owned  by 
corporations,  that  is,  to  liens  against  the  fee  simple,  without  consideration 
of  liens  against  other  interests  in  land.  The  searches  for  the  lien  and 
claims  asserted  are  often  limited  to  ownership,  but  the  lien  is  a  claim 
against  any  interest  owned  by  a  corporation.  If  the  lien  is  to  be  limited, 
and  if  it  is  to  secure  debts  of  current  owners  only,  the  limitation  must  be 
made  for  all  interests  to  which  the  lien  extends  and  for  which  an  affirma- 
tion is  made.  The  only  two  alternatives  are  to  limit  the  lien  to  the  fee 
simple,  or  to  require  consents  for  all  dealings  with  all  interests  that  are 
affirmed.  Neither  alternative  is  particularly  attractive.  The  Commission 
prefers  that  the  lien  extend  to  the  fee  simple  only,  because  it  is  anticipated 
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that  the  savings  in  administration  costs  will  be  larger  than  the  loss  of 
revenue. 

The  second  problem  is  presented  by  the  possibility  that  a  corporation 
may  acquire  beneficial  ownership,  but  not  be  specified  as  owner  in  the 
affirmation  of  ownership.  For  example,  an  owner  may  make  a  transfer  to 
a  corporation  that  does  not  register  and  that  eventually  gives  a  direction 
to  the  former  owner  to  transfer  to  a  purchaser,  or  a  corporation  may  be 
the  beneficiary  of  a  trust.  The  arrangements  for  this  problem  must  not 
affect  the  limitation  of  the  lien  to  secure  debts  of  current  owners  only  or 
the  process  of  using  consents  by  the  department  for  each  transfer,  because 
the  revenue  that  other  arrangements  might  produce  could  not  justify  the 
inconvenience  and  cost.  Certainly  a  lien  for  arrears  of  tax  of  a  corporation 
that  is  not  the  affirmed  owner  should  not  be  enforceable  against  a  pur- 
chaser who  does  not  know  about  the  existence  of  the  corporation's 
interest.  A  purchaser  might  be  considered  to  have  acted  fraudulently  in 
some  conceivable  situations,  but  knowledge  of  the  existence  of  the  owner- 
ship by  the  corporation  or  even  knowledge  of  arrears  would  not  alone 
justify  a  conclusion  of  fraud.  The  most  useful  approach  is  to  make  no 
special  arrangements  for  these  situations,  and  to  leave  the  problem  to  be 
settled  according  to  general  principles. 

The  lien  to  secure  payment  of  succession  duty  presents  possibilities 
and  problems  different  from  the  lien  to  secure  payment  of  corporations 
tax,  primarily  because  the  duty  becomes  payable  only  after  the  death  of 
an  owner.  The  lien  is  a  part  of  the  control  asserted  over  other  kinds  of 
property  after  death,  and  has  generally  not  presented  large  problems  for 
conveyancing.  It  should  be  continued  because,  again,  the  revenue  pro- 
tected substantially  exceeds  the  cost.  At  present,  no  document  that 
purports  to  transfer  an  interest  that  was  owned  or  subject  to  a  general 
power  of  appointment  by  any  deceased  person  can  be  registered  unless 
the  consent  of  the  Minister  of  Revenue  is  attached,  and  the  lien  does  not 
extend  to  a  purchaser  without  notice.  This  arrangement  has  substantially 
the  effect  that  the  Commission  has  recommended.  The  lien  is  limited  to 
secure  duty  duly  levied  after  the  death  of  a  current  owner,  although  for 
consistency  and  simplicity  the  form  in  which  the  limitation  is  imposed 
should  be  changed  to  the  form  the  Commission  has  recommended.  The 
lien  includes  all  interests  and  not  merely  the  fee  simple.  The  reasons  for 
limiting  the  lien  to  secure  corporations  tax  to  the  fee  simple  do  not  dictate 
the  same  answer  for  this  lien.  This  lien  should  not  be  limited,  because  the 
administrative  problems  are  not  as  great. 

These  recommendations  for  the  lien  to  secure  payment  of  succession 
duty  can  be  extended  to  the  lien  to  secure  payment  of  estate  tax.  Since 
January  1,  1970,  a  broad  prohibition  of  registration  after  death  has  been 
imposed,  unless  a  consent  given  under  the  Estate  Tax  Act  is  attached 
This  arrangement  is  virtually  the  same  as  the  one  we  have  recommended 
for  the  liens  to  secure  payment  of  corporations  tax  and  succession  duty, 
and  certainly  is  no  more  onerous. 

b.   The  Liens  of  Private  Claimants 

The  lien  of  private  claimants  is  the  writ  of  execution.  When  the  writ 
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is  delivered  to  a  sheriff  it  is  a  claim  against  all  land  owned  by  the  debtor 
within  the  sheriff's  jurisdiction  that  is  governed  by  the  registry  system. 
When  delivered  to  the  appropriate  land  titles  office,  it  becomes  a  claim 
against  all  land  owned  by  the  debtor  that  is  within  the  area  covered  by 
that  office  that  is  governed  by  the  land  titles  system.  A  careful  search 
must  include  a  search  for  executions,  and,  for  land  governed  by  the 
registry  system,  must  include  executions  against  past  owners  and  not  only 
the  current  owner.  In  the  land  titles  system,  the  execution  secures  debts 
of  current  owners  only,  and  a  search  for  executions  is  made  at  the  time  of 
each  transfer.  The  general  consequence  is  the  same  as  the  consequence  of 
the  liens  of  the  government.  The  conveyancing  process  is  used  as  a  col- 
lection agency.  The  possibilities  for  change  are: 

1.  Abolition,  which  can  include  either  denial  of  any  lien  at  all,  or 
limitation  of  the  lien  to  specified  land ; 

2.  Limitation  of  the  lien  to  secure  debts  of  current  owners  only;  or 

3.  Making  filing  in  one  office  effective  throughout  the  province. 

The  major  factors  to  be  considered  are  the  cost  of  making  searches,  in- 
cluding the  cost  of  determining  identity  if  names  are  identical  or  similar, 
and  the  loss  to  creditors  if  the  lien  is  substantially  impaired. 

The  Commission  recommends  that  the  lien  be  limited  to  secure  debts 
of  current  owners  only,  and  that  the  arrangements  be  those  of  the  existing 
land  titles  system.  Included  in  this  recommendation  are  the  claims  of 
government  that  have  the  same  consequences  as  writs  of  execution  upon 
delivery  to  the  sheriff.  This  recommendation,  like  the  recommendation 
for  the  liens  to  secure  payment  of  corporations  tax  and  succession  duty, 
combines  the  preservation  of  the  efficiency  of  the  writ  of  execution  and 
the  savings  of  cost  of  limiting  the  search  to  the  current  owner.  The  dif- 
ference between  this  recommendation  and  the  recommendation  for  the 
liens  for  corporations  tax  and  succession  duty  is  the  requirement  that  the 
writ  of  execution  be  delivered  to  the  appropriate  land  titles  office.  In 
effect,  the  recommendation  is  for  the  name  index  that  was  not  proposed 
for  the  other  liens.  The  difference  between  the  recommendations  is  justi- 
fied by  the  difference  in  cost.  These  arrangements  cannot  be  adapted  to 
the  registry  system,  in  which  very  little  regulation  of  conveyancing  is 
imposed  and  in  which  the  identity  of  the  current  owner  is  not  affirmed. 

The  total  costs  of  the  existing  arrangements  are  large,  and  perhaps 
execution  creditors  do  not  often  collect  payment  through  the  lien  against 
land  that  could  not  have  been  discovered  by  making  a  reasonable  effort. 
Electronic  technology  would  be  necessary  to  enable  delivery  to  one  office 
to  be  effective  throughout  the  province.  Whether  the  advantage  for 
creditors  would  justify  the  cost  is  a  complex  question.  Another  possibility 
for  the  future  is  that  under  a  computer  system  for  land  registration,  the 
computer  could  be  programmed  to  determine  the  identity  of  any  land 
owned  by  a  named  debtor.  All  these  issues  extend  well  beyond  the  objec- 
tives for  this  report. 

The  liens  for  which  a  requirement  of  registration  has  been  recom- 
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mended  should  not  exist  unless  registered,  and  the  Commission  so 
recommends.  An  alternative  would  be  to  permit  the  liens  to  exist  regard- 
less of  registration,  and  to  make  them  ineffective  against  a  purchaser  for 
value  without  fraud,  but  this  seems  unnecessarily  complex. 

3.  Adverse  Possession 

The  question  as  to  whether  claims  acquired  by  adverse  possession 
should  be  enforceable  even  though  not  registered  leads  to  the  more 
fundamental  question  as  to  whether  claims  should  be  able  to  be  acquired 
or  lost  by  adverse  possession,  regardless  of  registration. 

The  topic  of  proposals  for  actions  to  recover  land  is  included  here, 
rather  than  in  the  Commission's  study  on  the  basic  principles  of  real 
property  law  because  it  can  be  discussed  more  easily  in  the  context  of 
conveyancing.  The  history  and  present  form  of  the  law  respecting  limita- 
tion of  actions  to  recover  land  was  extensively  described  in  the  Com- 
mission's 1969  Report  on  Limitation  of  Actions,  and  only  a  brief  general 
summary  is  necessary.  After  ten  years  of  adverse  possession  an  interest 
in  land  is  extinguished  by  The  Limitations  Act,  and  the  adverse  possessor 
becomes  the  owner  through  the  possession  and  absence  of  any  competing 
claim.  The  Limitations  Act  applies  to  land  governed  by  the  registry 
system,  but,  with  one  minor  exception,  not  to  the  land  governed  by  the 
existing  land  titles  system.  Most  land  titles  systems  are  the  same,  and 
prohibit  the  termination  or  acquisition  of  claims  through  adverse  pos- 
session, but  neither  logic  nor  experience  makes  this  association  inevitable. 
This  topic  cannot  be  disposed  of  simply  by  asserting  that  the  decision  to 
adopt  a  land  titles  system  must  include  a  decision  to  deny  any  effect  to 
adverse  possession. 

The  major  elements  behind  statutes  of  limitations  are  the  fear  that 
evidence  may  tend  to  disappear  during  long  periods,  the  need  to  dis- 
courage disputes  about  the  legitimacy  of  continued  possession,  and  the 
utility  of  curing  the  mistakes  of  the  past.  The  validity  of  some  of  these 
objectives  and  the  extent  to  which  statutes  of  limitations  achieve  them 
are  debatable,  and  one  strong  competing  interest  is  a  general  reluctance 
to  extinguish  claims  without  the  consent  of  the  owner  or  without  com- 
pensation. The  important  issues  in  the  context  of  this  report  are  the 
nature  and  extent  of  the  utility  of  statutes  of  limitations  specifically 
respecting  actions  to  recover  land  and  the  effect  of  competing  needs  and 
interests. 

The  doctrine  of  adverse  possession  is  thoroughly  entangled  in  the 
conceptual  fabric  of  the  substantive  law.  Its  primary  utility  is  usually 
assumed  to  lie  in  curing  the  mistakes  of  the  past  and  in  facilitating  con- 
veyancing. These  functions  can  best  be  examined  by  making  distinction 
between  title  and  boundaries.  For  title,  the  doctrine  is  potentially  effec- 
tive and  potentially  a  problem  if  the  possession  does  not  coincide  with 
the  record  of  ownership.  Much  of  the  utility  has  been  the  curing  of 
conveyancing  mistakes  of  the  past.  For  example,  a  deed  of  land  governed 
by  the  registry  system  might  have  omitted  some  vital  element,  but  the 
purchaser  and  the  purchaser's  successors  might  have  assumed  its  efficacy, 
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and  an  objection  might  not  be  made  until  decades  afterwards.  The 
continued  possession  can  extinguish  any  competing  claim  that  may  have 
been  created  or  preserved  by  the  omission.  The  magnitude  of  this  function 
has  diminished  during  the  past  century,  as  the  records  of  ownership  have 
become  more  and  more  dominant.  Examples  of  this  trend  in  the  registry 
system  are  the  priority  sections,  the  limitation  of  the  period  through  which 
a  search  must  be  made,  and  ruling  out  mortgages  and  discharges  after 
ten  years.  The  affirmations  of  a  land  titles  system  are  an  alternative  and 
more  efficient  means  of  avoiding  worry  about  the  mistakes  of  the  past  and 
of  avoiding  making  mistakes.  To  the  extent  that  affirmations  are  made, 
the  utility  of  adverse  possession  for  conveyancing  substantially  dis- 
appears, and  possession  that  does  not  coincide  with  the  record  may  be 
more  likely  to  create  problems  than  to  solve  them. 

For  boundaries,  the  doctrine  is  potentially  effective  and  potentially  a 
problem  if  possession  does  not  coincide  with  a  survey,  that  is,  if  the  limits 
of  the  occupation  of  adjoining  owners  do  not  coincide  with  the  location  of 
the  boundary  between  them.  Experience  in  Ontario  suggests  that  if  the 
possession  has  continued  long  enough  to  be  the  established  and  expected 
allocation  of  use,  legitimation  of  the  possession  is  probably  justified, 
although  other  and  arguably  more  flexible  means  exist  to  achieve  fairness 
between  the  adjoining  owners.  For  conveyancing,  which  can  be  distin- 
guished from  the  question  of  fairness  between  the  owners,  the  doctrine 
does  not  offer  simple,  certain  resolution  of  problems.  It  includes  con- 
ditions, exceptions,  and  evidentiary  problems  that  make  exclusive  re- 
liance on  possession  precarious,  and  without  it,  the  power  of  the  vendor 
would  be  determined  simply  by  the  survey.  Doubtless  adverse  possession 
has  enabled  transactions  to  be  concluded  that  might  not  have  been 
concluded  otherwise,  but  the  Commission  doubts  that  its  utility  for  con- 
veyancing is  sufficient  to  justify  its  continuance. 

The  possibility  of  adverse  possession  arising  from  innocent  mistake 
about  boundaries  has  diminished  during  the  past  few  decades  and  will 
continue  to  diminish.  In  this  report,  the  Commission  will  recommend  a 
substantial  and  comprehensive  change  in  the  framework  for  creating, 
describing  and  finding  boundaries,  although  it  cannot  be  expected  that  it 
will  be  adopted  immediately  and  used  throughout  the  province.  This 
apart,  two  other  more  specific  reasons  for  this  diminution  are  the  require- 
ments of  zoning  by-laws  that  regulate  the  location  of  buildings,  and  the 
requirement  of  a  survey  for  most  subdivisions. 

The  general  conclusions  are  that  the  utility  of  adverse  possession  for 
conveyancing  is  limited  and  diminishing,  and  that  it  tends  to  erode  the 
authority  of  the  record  of  ownership.  The  choice  must  be  made  among 
three  major  alternatives: 

1.  The  Limitations  Act  should  govern  actions  to  recover  land,  and 
claims  that  have  been  acquired  through  adverse  possession 
should  not  need  to  be  registered ; 

2.  The  Limitations  Act  should  govern  actions  to  recover  land,  and 
claims  that  have  been  acquired  through  adverse  possession 
should  be  registered; 
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3.  No  limitation  period  should  govern  actions  to  recover  land. 

Each  of  these  alternatives  can  be  divided  by  making  a  distinction 
between  actions  respecting  title  and  actions  respecting  boundaries.  The 
second  alternative  would  tend  to  stir  up  conflict,  and  would  tend  to 
produce  erratic  results  depending  upon  the  order  of  the  sales  of  adjoining 
properties.  A  distinction  between  title  and  boundaries  might  be  useful, 
but  we  feel  that  the  complexity  and  the  uncertainty  it  would  create 
would  be  too  great.  The  Commission  recommends  that  the  policy  of  the 
existing  land  titles  system  be  continued,  and  that  no  limitation  period  be 
imposed.  In  other  words,  no  claim  should  be  acquired  or  extinguished  by 
adverse  possession.  This  recommendation  is  limited  to  land  governed  by 
the  existing  land  titles  system  and  the  proposed  land  registration  system, 
and  does  not  extend  to  land  governed  by  the  registry  system. 

In  the  Report  on  Limitation  of  Actions,  the  Commission  described  the 
effect  of  laches  and  acquiescence,  and  their  relation  to  The  Limitations  Act. 
This  description  need  not  be  repeated.  In  this  report  the  Commission  does 
not  propose  that  any  changes  be  made  to  this  general  jurisdiction  of 
the  courts. 


4.  Miscellaneous  Claims  of  the  Government 

Claims  to  secure  payment  of  money,  and  regulation  of  use,  location, 
construction,  and  maintenance  are  the  most  important  and  difficult  of  the 
claims  of  the  government  for  the  purposes  of  this  chapter,  but  others  must 
be  considered.  The  first  is  the  control  of  subdivision  imposed  by  section  26 
of  The  Planning  Act.  Section  26  prohibits  almost  all  subdivision  of  land, 
except  subdivision  according  to  a  registered  plan  of  subdivision,  unless 
the  consent  of  an  appropriate  planning  authority  is  given.  The  affirma- 
tions of  ownership  in  the  land  registration  system  should  include  an 
affirmation  that  a  violation  of  this  prohibition  does  not  deny  the  owner- 
ship. This  affirmation  is  simple  to  make,  except  for  the  need  to  make  a 
determination  that  the  owner — the  transferor — does  not  own  any  land 
that  abuts  the  land  that  is  transferred.  This  determination  is  no  more 
difficult  for  the  administration  of  the  system  to  make  than  for  the  pur- 
chaser, and  it  might  be  made  simpler  if  the  index  maps  that  shall  be 
proposed  later  in  this  report  are  prepared  and  used.  One  real  possibility 
for  mistake  or  abuse  exists.  The  transferor  may  be  the  substantial  owner 
of  land  that  abuts  the  land  being  transferred,  but  this  abutting  land  may 
seem  from  records  to  be  owned  by  someone  else.  Mistakes  and  abuses  of 
this  kind  are  extremely  unlikely,  but  given  the  remote  possibility,  pre- 
ference should  be  given  to  a  purchaser- in  good  faith. 

The  other  claims  that  must  be  considered  are  rights  acquired  by  the 
government  and  public  utilities.  These  rights  are  usually  easements  or 
rights  substantially  similar  to  easements,  and  are,  as  a  general  rule, 
acquired  either  through  expropriation  or  agreement. 

The  Commission's  general  view  is  that  any  right  acquired  by  the 
government  that  either  expropriates  or  results  in  any  injurious  affection 
to  any  estate,  term,  easement,  right  or  interest  in,  to,  over  or  affecting 
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land  should  not  be  enforceable  against  a  purchaser  in  good  faith  unless 
the  claim  is  registered  in  the  system  of  land  registration  that  governs  the 
parcel  in  question.  In  the  case  of  rights  acquired  by  the  government  under 
The  Expropriations  Act  1968-69,  (with  the  exception  of  a  possible  delay 
in  registration  in  the  case  of  proposed  installation  of  single-pole  electrical 
transmission  lines)  all  such  rights  are  now  registered  against  every  affected 
parcel.  The  Commission  recommends  that  this  general  policy  of  regis- 
tration be  continued  under  the  land  registration  system. 

In  addition  to  expropriation,  the  government  may  also  acquire 
rights  that  affect  the  present  and  future  use  or  value  of  land  by  means  of 
special  agreements  with  individual  owners.  Under  The  Forestry  Act,  for 
example,  the  Minister  of  Lands  and  Forests  may  enter  into  an  agreement 
with  a  land  owner  for  the  purposes  of  forestry  development.  Such  an 
agreement  need  not  be  registered,  but  if  it  is,  it  becomes  binding  upon  the 
original  owner's  successors  in  title  during  its  term.  The  Woodlands 
Improvements  Act,  1966,  provides  that  the  Minister  of  Lands  and  Forests 
may  enter  into  agreements  with  land  owners  for  the  purpose  of  the  plant- 
ing of  nursery  stock  or  for  the  improvement  of  woodlands.  This  act  is 
silent  as  to  registration,  and  the  position  of  a  successor  in  title  in  relation 
to  the  obligations  respecting  the  lands  entered  into  by  the  original  owner 
is  unclear.  The  Commission  is  of  the  view  that  the  policy  in  The  Forestry 
Act  is  the  proper  one,  but  suggests  that  it  be  expressed  through  provisions 
in  those  statutes  that  empower  the  government  to  enter  into  agreements 
of  this  nature,  rather  than  being  made  a  provision  of  the  legislation 
creating  the  land  registration  system. 

A  third  class  of  government  activity  exists  which  has  only  a  pe- 
ripheral relationship  to  land  registration,  but  which  must  be  considered 
in  this  context.  Land  may  be  held  subject  to  the  power  of  government  to 
affect  it  in  the  broad  public  interest  in  ways  which,  while  they  might  be 
encroachments  upon  the  free  right  of  use,  fall  short  of  being  matters  of 
title  or  matters  involving  expropriation,  injurious  affection  as  defined  in 
The  Expropriations  Act,  or  substantial  interference  with  the  use  and 
enjoyment  of  the  land.  The  fact  that  land  may  be  flooded  under  govern- 
ment enabling  legislation  regulating  water  levels  far  down  stream  may 
never  appear  in  a  search  respecting  the  affected  parcel.  Likewise,  a  search 
will  not  reveal  such  matters  as  a  government  right  of  entry  to  inspect  and 
remove  diseased  plants  or  trees.  Many  such  potential  forms  of  government 
interference  with  land  exist.  It  is  obvious  that  the  land  registration  system 
cannot  feasibly  be  adapted  as  the  instrument  for  bringing  all  such  pos- 
sibilities to  the  attention  of  prospective  purchasers,  and  that  in  many 
cases,  the  absence  of  registration  should  not  affect  the  nature  of  the  ob- 
ligation that  is  imposed  upon  the  owner  or  successors  in  title. 

Given  the  wide  range  of  ways  in  which  and  purposes  for  which  these 
latter  claims  of  the  government  arise,  it  is  not  possible  to  recommend  a 
legislative  formula  that  will  be  suitable  for  all  occasions  of  government 
use  or  government  regulation  of  use  of  land.  The  view  of  the  Commission 
is  that  the  operation  of  each  statute  under  which  such  a  claim  might  arise 
should  be  assessed  in  terms  of  its  effect  upon  the  reasonable  expectations 
of  the  purchasers  of  land  in  the  province.  Wherever  the  results  of  such  an 
assessment  indicate  that  it  would  be  desirable,  and  wherever  the  nature 
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of  the  exercise  of  the  statutory  authority  makes  it  feasible,  every  statute' 
conferring  upon  the  government  the  right  to  interfere  with  the  use  and 
enjoyment  of  land  should  require  registration  as  a  condition  precedent  to 
the  exercise  of  such  authority. 

Recommendations 


The  Commission  recommends  that: 

/.  The  liens  of  the  government  against  specified  parcels  should  be 
registered  to  be  effective,  except  the  lien  to  secure  payment  of 
municipal  taxes  and  any  other  debts  that  are  secured  and  collected 
through  this  lien. 

Z.  The  liens  of  the  government  against  all  land  owned  by  a  debtor 
should  be  abolished,  except  the  liens  to  secure  payment  of  corpora- 
tions tax  and  succession  duty. 

3.  The  lien  to  secure  payment  of  corporations  tax  should  secure  debts 
of  only  current  owners  in  the  land  registration  system. 

4.  The  liens  to  secure  payment  of  succession  duty  should  secure  only 
duty  levied  after  the  death  of  the  current  owner  in  the  land  regis- 
tration system. 

5.  The  lien  to  secure  payment  of  corporations  tax  should  extend  only 
to  the  fee  simple  in  the  land  registration  system. 

6.  Consents  from  the  Department  of  Revenue  should  be  required  for  a 
transfer  in  the  land  registration  system  of  any  interest  that  is 
affirmed  and  that  may  be  subject  to  the  lien  to  secure  payment  of 
corporations  tax  or  the  lien  to  secure  payment  of  succession  duty. 
If  a  lien  is  claimed  against  the  current  owner,  the  transfer  may  be 
made,  but  subject  to  the  lien,  and  the  lien  should  be  recorded  against 
the  parcel. 

7 .  Writs  of  execution  should  secure  debts  of  only  current  owners  in  the 
land  registration  system,  and  should  be  delivered  to  the  appropriate 
office  to  be  effective. 

8.  A  search  should  be  made  at  the  time  of  each  transfer  in  the  land 
registration  system  to  ascertain  whether  writs  of  execution  exist 
against  the  owner.  If  an  execution  exists  against  the  owner,  the 
transfer  may  be  made  but  subject  to  the  execution,  and  the  writ  of 
execution  should  be  recorded  against  the  parcel. 

9.  All  by-laws  passed  under  section  30  of  The  Planning  Act,  and 
similar  by-laws,  must  be  registered  to  be  effective.  'These  by-laws 
need  not  be  indexed  against  any  of  the  parcels  affected,  but  must  be 
kept  consolidated  and  in  a  reasonably  usable  form. 

10.  Any  order  made  by  any  government  department  to  make  changes  in 
land   or   buildings   that   includes   remedies  affecting  the   laud   or 
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buildings,  and  not  the  owner  personally,  must  be  registered  to  be 
effective  against  a  bona  fide  purchaser  for  value. 

11.  The  affirmations  of  ownership  in  the  land  registration  system 
should  include  an  affirmation  that  a  violation  of  section  26  of 
The  Planning  Act  does  not  deny  the  ownership . 

12.  Claims  against  land  governed  by  the  land  registration  system  may 
not  be  acquired  or  extinguished  by  adverse  possession. 

13.  The  policy  whereunder  rights  acquired  under  The  Expropriations 
Act,  1968-69  are  registered  against  parcels  governed  by  the  existing 
systems  should  be  continued  under  the  land  registration  system. 

14.  Statutes  containing  provisions  under  which  the  present  and  future 
use  and  value  of  land  may  be  affected  by  an  agreement  between  the 
owner  of  the  land  and  the  government,  should  contain  a  provision, 
to  the  effect  that  the  agreement  shall  not  be  binding  upon  the 
original  owner's  successors  in  title  unless  registered. 


CHAPTER  VI 

DESCRIPTIONS  AND  BOUNDARIES 


The  topic  of  descriptions  and  boundaries  is  one  of  the  most  difficult 
in  this  report.  The  general  objectives  are  elements  of  the  objectives  that 
have  already  been  posed :  to  enable  a  purchaser  of  an  interest  to  determine 
whether  the  vendor  can  make  the  purchaser  the  owner,  and  to  make 
ownership  stable  and  ascertainable.  Compensation  is  a  secondary  objec- 
tive. If  the  location  of  a  boundary  is  demonstrated  to  be  different  from 
the  position  a  purchaser  expected,  compensation  for  any  loss  is  obviously 
preferable  for  the  purchaser  to  no  compensation.  Just  as  obviously, 
stability  and  the  realization  of  the  expectation  are  preferable  to  com- 
pensation. 

The  fabric  of  the  original  surveys  in  Ontario  has  eroded  and  most  of 
the  monuments  have  disappeared.  Even  in  modern  subdivisions,  many  of 
the  iron  bars  carefully  planted  by  surveyors  are  almost  immediately 
removed  by  bulldozers.  The  process  of  division  and  subdivision  during 
more  than  a  century  has  produced  jig-saw  puzzles  composed  of  parcels 
which  may  be  divided  with  a  degree  of  internal  logic,  but  which  rarely  fit 
together  easily  or  without  overlaps  and  gaps.  The  task  of  locating  bounda- 
ries may  be  difficult  and  expensive,  and  often  does  not  reach  a  simple  and 
certain  result. 

Much  of  the  existing  institutions,  doctrine  and  practice  respecting 
descriptions,  boundaries,  plans,  and  surveys  and  the  possibilities  for 
reform  cannot  be  included  in  this  report.  The  Commission's  choices  for 
the  report  are  a  product  of  an  elaboration  of  the  general  objectives  and  its 
pragmatic  estimate  of  the  work  that  can  usefully  be  done  without  under- 
taking another  large  project.  Another  problem  is  the  changing  technology 
of  surveying.  Law  reform  must  accommodate  change,  and  changing 
technology  does  affect  other  chapters  of  this  report,  but  the  extent  and 
the  promise  of  the  changes  that  are  occurring  prohibit  making  specific 
proposals  for  some  changing  processes. 

1.  The  Co-ordinate  Control  System 

A  brief  description  of  the  co-ordinate  control  system  is  necessary.  It 
must  be  a  general  one  and  does  not  deal  with  particular  technical  pro- 
cesses and  problems.  The  system  is  essentially  a  grid  of  monuments, 
among  which  the  distances  and  angles  are  determined  to  extremely  high 
degrees  of  accuracy.  Each  monument  is  assigned  a  pair  of  co-ordinates, 
the  origin  axis  of  which  is  the  intersection  of  a  reference  meridian  and  the 
equator.  The  location  of  any  point  in  or  near  the  grid  can  be  specified  in 
co-ordinates  by  reference  to  these  monuments  and  by  references  to  dis- 
tances from  a  notional  co-ordinate  axis.  The  system  is  accurate  and 
durable.  The  significant  question  is  not  whether  it  should  be  used  at  all  for 
descriptions  and  boundaries,  but  what  particular  uses  should  be  made, 
and  when  and  in  what  technical  form  it  should  be  adopted. 
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The  general  potential  use  of  the  system  for  descriptions  and  bounda- 
ries is  conceptually  simple.  The  location  of  corners  can  be  specified  in  co- 
ordinates, and  afterwards  the  specified  location  can  be  found  through  the 
use  of  these  co-ordinates.  The  comprehensive  nature  of  the  grid  enables 
descriptions  of  parcels  to  be  co-ordinated  and  compiled,  to  avoid  overlaps 
and  gaps  and  to  make  the  parcels  fit  together  accurately. 

This  potential  use  of  the  system  needs  refinement.  The  boundaries  of 
parcels  have  generally  been  created  and  determined  by  monuments,  which 
are  usually  placed  at  the  corners.  This  use  of  monuments  has  been  rein- 
forced by  statutory  requirements,  and  has  been  the  implicit  assumption  or 
the  subject  of  much  doctrine  about  the  location  of  boundaries.  The 
system  can  be  useful  in  this  traditional  context.  Co-ordinates  of  the 
monuments  can  be  determined  and  recorded,  and  used  as  evidence  of 
their  location. 

A  newer  possibility  is  that  boundaries  might  be  created  by  the 
specification  of  co-ordinates  alone,  and  located  on  the  ground  by  locating 
the  co-ordinates.  Some  work  has  been  done  to  test  this  possibility,  but  not 
enough  to  enable  firm  and  specific  conclusions  to  be  reached.  An  assess- 
ment can  be  made  most  easily  by  comparison  to  the  use  of  monuments 
and  co-ordinates  together.  The  conceptual  implications  for  the  established 
legal  framework  are  large,  but  not  difficult  or  radical.  Most  owners  have 
an  interest  in  and  expectation  for  some  visible  mark  of  their  boundaries 
and  possession,  but  recognition  of  this  interest  does  not  dictate  the  con- 
tinuation of  comprehensive  monumentation  of  boundaries.  The  interest  is 
expressed  and  satisfied  not  by  iron  bars,  but  by  more  familiar  and  visible 
objects,  such  as  fences  and  hedges. 

The  primary  considerations  must  be  the  achievement  of  the  general 
objectives  and  cost.  The  possibility  of  making  mistakes  about  location  is 
substantially  the  same  whether  monuments  or  co-ordinates  alone  are 
used.  The  task  of  finding  monuments  that  are  in  the  expected  and  proper 
position,  that  are  reasonably  visible,  and  that  have  not  been  disturbed,  is 
probably  easier.  These  conditions,  however,  do  not  always  exist,  and 
monuments  often  are  extremely  difficult  to  find.  The  location  of  the  co- 
ordinate values  is  a  reasonably  simple  function,  although  a  technical  one. 

For  cost,  a  distinction  must  be  made  between  creation  of  boundaries, 
and  finding  boundaries  that  have  been  created.  Creation  of  boundaries 
specified  by  co-ordinates  alone  avoids  some  of  the  cost  of  monumentation. 
Not  all  the  cost  is  avoided,  because  almost  all  users  of  land  will  require 
some  marks  to  be  established  which  will  be  visible  evidence  of  the 
boundary.  Whether  these  marks  are  intended  to  be  temporary  or  per- 
manent may  vary,  and  the  degree  of  accuracy  needed  may  vary.  Finding 
boundaries  specified  by  co-ordinates  alone  should  be  cheaper,  because  the 
problem  of  searching  for  lost  monuments  is  avoided. 

The  Commission's  conclusions  are  that  the  system  has  a  large  and 
substantially  unqualified  ability  for  recording  the  location  of  monuments, 
and  that  the  possibility  of  creation  of  boundaries  by  specification  of  co- 
ordinates alone  is  promising  but  needs  more  analysis  and  experimentation 
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before  extensive  use  is  made.  The  system  is  also  useful  for  indexing,  for 
general  control  of  descriptions,  plans  and  surveys,  and  for  other  private 
and  government  functions  in  which  the  geographic  location  of  physical 
features,  and  points  and  parcels  is  important,  such  as  for  planning,  map- 
ping, and  the  construction  and  maintenance  of  highways  and  utilities. 
The  entire  system  should  be  established  only  in  areas  that  are  sufficiently 
developed  to  make  a  justifiable  use  of  its  potential,  and  probably  need  not 
ever  be  established  throughout  Ontario. 

The  installation  of  the  system  is  expensive  and  takes  much  time  and 
technical  ability.  The  major  monuments  for  the  system  have  been  estab- 
lished by  the  Federal  Government  in  bands  and  small  areas  throughout 
Canada.  In  Ontario,  the  general  design  of  a  system  has  been  established 
and  the  entire  system  has  been  installed  in  some  small  areas,  primarily  in 
the  south.  This  work  of  installation  has  been  done  by  the  Federal  Govern- 
ment, the  Department  of  Highways  of  Ontario,  and  individual  munici- 
palities, usually  for  mapping,  and  for  the  construction  and  maintenance 
of  highways  and  utilities.  The  future  of  the  system  is  being  considered, 
refined  and  planned  by  departments,  commissions  and  committees,  and  a 
comprehensive  study  of  cost  is  being  done  by  the  Management  Services 
Division  of  the  Treasury  Board  for  the  Department  of  Lands  and  Forests. 
Against  this  background,  the  Commission  merely  stresses  the  utility  of 
the  system  for  land  registration,  and  emphasizes  its  view  of  the  need  for 
comprehensive  control  and  planning.  The  design,  the  work  of  installation, 
and  the  cost  are  split  among  many  divisions  and  levels  of  government. 
Comprehensive  control  and  planning  are  needed,  and  can  be  asserted  only 
by  the  government.  If  the  appropriate  institutions  and  powers  for  this 
control  and  planning  do  not  exist,  they  should  be  created. 


2.  Affirmations  of  Descriptions  and  Boundaries 

The  literature  about  the  land  titles  systems  uses  many  different  terms 
to  express  effects  of  the  systems  for  descriptions  and  boundaries,  including 
"guaranteed  boundaries",  "guarantee  of  title  but  not  boundaries", 
"guarantee  of  title  but  not  extent",  and  "guarantee  of  location  but  not 
boundaries".  These  terms,  the  meanings  of  which  are  not  obvious,  are 
usually  used  without  any  explanation.  An  analysis  is  necessary  of  the 
kinds  of  affirmations  that  can  be  made  about  descriptions  and  boundaries, 
and  the  distinction  between  title  and  boundaries. 

There  is  a  fundamental  distinction  between  descriptions  of  bounda- 
ries and  the  location  of  boundaries  on  the  surface  of  the  earth.  Descrip- 
tions are  immediately  or  ultimately,  and  expressly  or  by  implication, 
based  on  monuments  or  landmarks.  The  boundaries  must  be  located  on 
the  earth  through  the  use  of  these  monuments.  The  location  of  a  boundary 
may  not  be  the  location  that  might  be  expected  from  the  terms  of  the 
description,  usually  because  assumptions  about  the  location  of  the  monu- 
ments are  not  correct. 

a.  Affirmations  of  Descriptions 

An  affirmation  can  be  made  of  descriptions.  The  affirmation  is  that 
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no  conflict  is  apparent  from  the  terms  of  other  descriptions.  In  the  con- 
text of  the  system  the  Commission  recommends,  this  affirmation  is  an 
affirmation  that  no  conflict  is  apparent  from  the  terms  of  descriptions  in 
affirmations  of  ownership  and  in  registered  documents.  This  affirmation 
denies  any  need  to  make  an  examination  of  earlier  descriptions  of  a  parcel 
or  descriptions  of  adjoining  parcels.  It  is,  in  effect,  an  affirmation  that  if 
all  the  earlier  descriptions  of  a  parcel  and  all  descriptions  in  other  affirma- 
tions and  registered  documents  are  examined,  no  conflicting  claims  appear 
to  be  asserted.  It  is  not  an  affirmation  of  the  location  of  the  boundaries, 
just  as  an  examination  of  descriptions  in  a  search  in  the  registry  system 
does  not  give  any  assurance  about  the  location  of  boundaries.  Even 
though  descriptions  can  be  plotted  on  paper,  the  boundaries  of  the  parcels 
may  not  be  in  the  expected  location  and  the  parcels  may  not  even  exist. 
If  a  mistake  is  made  in  making  this  affirmation  so  that  two  descriptions 
overlap,  the  general  principles  of  priority  should  determine  which  one  is 
to  prevail,  and  compensation  should  be  paid  for  the  one  that  does  not 
prevail. 

b.  Affirmations  of  Location 

Affirmations  can  be  made  of  the  location  of  the  boundaries.  An 
affirmation  of  dimensions  or  area,  independent  of  location,  is  analytically 
possible,  but  not  useful  enough  to  consider.  The  affirmation  of  location  is 
ultimately  an  affirmation  that  the  boundaries  have  some  specified  relation 
to  identified  monuments.  This  affirmation  can  be  made  of  precise  or 
approximate  location. 

An  affirmation  of  precise  location  is  specification  of  the  location  of  a 
line  that  is  a  boundary,  even  though  the  location  may  not  be  correct 
according  to  the  principles  that  would  have  governed  location  if  the 
affirmation  had  not  been  made.  For  example,  an  affirmation  can  be  made 
that  the  location  of  a  corner  is  a  specified  monument  or  a  co-ordinate 
value. 

An  affirmation  of  approximate  location  is  a  specification  of  the  loca- 
tion of  an  area  which  limits  the  location  of  the  boundary,  and  within 
which  the  boundary  must  be  located  according  to  the  principles  that 
govern  location.  The  location  of  this  area  may  be  specified  precisely  or 
approximately.  For  example,  affirmation  can  be  made  that  the  location  of 
a  boundary  is  marked  by  a  fence,  or  a  line  on  a  photograph  (these  lines  all 
have  an  uncertain  width,  and  the  location  of  the  lines  on  photographs  or 
maps  cannot  be  precise  and  therefore  can  only  designate  approximate 
location)  or  that  a  corner  is  within  a  specified  distance  from  a  monument 
or  co-ordinate  value.  These  affirmations  of  location  should  be  accom- 
panied by  payment  of  compensation  for  loss  caused  by  making  them.  If 
two  parcels  overlap,  the  general  principles  of  priority  should  determine 
which  is  to  prevail  and  compensation  should  be  paid  for  the  one  that 
does  not  prevail. 

c.  Insurance  of  Location  of  Boundaries 

Insurance  is  a  third  kind  of  affirmation  of  descriptions  and  bounda- 
ries that  can  be  made.  A  commitment  can  be  made  to  pay  compensation 
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if  a  boundary  is  not  in  a  specified  precise  or  approximate  location.  This 
affirmation  need  not  be  considered  independently,  although  in  an  existing 
system  that  governs  all  boundaries,  the  choice  between  insurance  and 
affirmation  of  precise  or  approximate  location  will  generally  be  a  choice  of 
which  of  two  competing  claims  is  to  prevail  and  which  is  to  be  paid  com- 
pensation. This  proposition  is  derived  from  the  assumption  that  the 
province  will  pay  compensation  for  losses  caused  by  the  exercise  of  the 
power  to  affirm,  and  from  the  thought  that  a  boundary  separates  one 
interest  from  another.  If  a  boundary  is  affirmed  or  insured  to  be  in  a 
location  that  is  incorrect  according  to  the  principles  that  would  have 
governed  location  if  the  affirmation  had  not  been  made,  one  of  the  owners 
that  the  boundary  separates  will  have  the  land  that  is  in  dispute  and  the 
other  will  be  paid  compensation,  either  insurance  or  compensation  for  loss 
caused  by  the  exercise  of  the  power  to  affirm.  The  alternatives  are  not 
entirely  equal,  even  measured  in  economic  terms,  because  the  compen- 
sation may  not  be  entire.  For  example  a  by-law  may  specify  that  build- 
ings be  a  specific  distance  from  a  boundary.  If  the  location  of  a  boundary 
of  a  parcel  is  specified  that  is  incorrect  according  to  the  principles  that 
would  have  governed  location,  and  if  one  location  makes  the  distance 
between  a  building  and  the  boundary  adequate  and  the  other  does  not, 
the  difference  is  vital,  unless  the  compensation  includes  compensation  for 
losses  resulting  from  the  violation  of  the  by-law. 

This  analysis  demonstrates  that  major  need  is  not  for  one  or  the  other 
of  these  functions,  but  for  methods  of  creating  and  describing  boundaries 
that  avoid  uncertainty  and  mistakes.  Therefore,  the  Commission  recom- 
mends continuation  of  the  controls  over  descriptions,  plans  and  surveys 
imposed  under  the  existing  land  titles  system.  The  co-ordinate  control 
system  can  be  a  useful  element  of  this  control. 

This  introductory  analysis  has  made  express  the  distinction  between 
title  and  boundaries  used  in  much  of  this  report.  In  this  context,  "title" 
is  used  to  denote  the  entire  range  of  claims  that  may  be  asserted  against 
land,  even  though  in  other  contexts  it  denotes  only  some  of  these  claims. 
Boundaries  are  the  limits  of  the  physical  extent  of  these  interests.  Both 
title  and  boundaries  are  elements  of  one  concept — an  interest  in  land — but 
each  can  be  usefully  considered  alone. 

d.   The  Use  of  Affirmations 

Affirmations  of  descriptions,  that  no  conflicts  appear  from  the  terms 
of  other  descriptions,  are  a  necessary  minimum  for  a  land  titles  system, 
although  experience  may  demonstrate  that  these  affirmations  must  need 
to  be  qualified  by  exceptions  of  minor  conflicts.  These  affirmations  can 
be  more  useful  if  the  means  of  presentation  include  maps  of  the  location 
of  the  boundaries  of  parcels.  These  maps  are  closely  associated  with  the 
problems  of  management  of  records  and  conversion,  and  can  best  be 
discussed  in  Chapter  VIII. 

The  important  question  is  whether  affirmations  of  location  should  be 
made.  The  governing  considerations  must  be  utility  and  cost.  An  affirma- 
tion of  location  is  of  little  utility  to  the  current  owners  of  the  properties. 
Even  if  a  dispute  about  the  location  of  a  boundary  exists,  the  dispute  is 
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governed  by  the  general  principles  governing  location  of  boundaries,  and 
the  finding  of  the  location,  not  the  affirmation,  is  the  important  function. 
The  utility  of  the  affirmations  is  the  satisfaction  of  the  general  objectives. 
The  search  the  purchaser  must  make  is  simplified  by  an  affirmation  of  the 
location  of  boundaries  for  roughly  the  same  reasons  that  the  search  is 
simplified  by  an  affirmation  of  title.  These  reasons  can  be  extended  with- 
out elaboration  to  justify  a  general  preference  for  affirmation  rather  than 
insurance.  Because  the  utility  is  for  future  transactions,  the  affirmations 
must  not  only  be  made,  but  made  in  a  manner  that  is  durable  and  usable. 

A  close  relation  exists  between  the  utility  of  affirmations  of  location, 
and  a  co-ordinate  control  system  or  any  other  efficient  framework  for 
creating  and  recording  descriptions  and  finding  boundaries.  A  co-ordinate 
control  system  enables  the  search  to  be  made  more  easily  than  does  the 
existing  framework  for  boundaries,  and  contributes  to  stability.  The 
affirmations  are  not  redundant.  An  affirmation  of  location  can  enable  the 
search  to  be  more  easily  made  in  the  same  way  that  an  affirmation  of 
title  avoids  searching  in  an  efficient  registry  system  through  the  history 
of  a  parcel  that  is  devoid  of  problems. 

Affirmations  of  precise  location  are  more  useful  than  affirmations  of 
approximate  location.  Affirmations  of  approximate  location  that  have 
smaller  degrees  of  uncertainty  are  more  useful  than  those  that  have 
larger  ones,  but  the  differences  in  utility  are  not  simply  proportional  to 
the  degrees  of  precision.  Owners,  particularly  owners  of  residences  and 
rural  land,  usually  are  not  overly  concerned  about  the  precise  location  of 
their  boundaries  in  the  absence  of  some  legal  dispute  or  some  specific 
question  about  the  accuracy  of  their  survey.  Lawyers  need  to  know  the 
location  of  boundaries,  and  in  Ontario,  habitually  expect  to  know  precise 
location.  The  reasons  for  this  need  must  be  considered.  Lawyers  acting 
for  purchasers  of  interests  usually  need  to  know  the  general  location  of 
the  property,  whether  encroachments  exist,  whether  the  structures  are 
entirely  on  the  property,  and  whether  by-laws  regulating  the  location  of 
structures  have  been  satisfied.  These  needs  may  be  capable  of  being 
adequately  satisfied  by  affirmations  of  approximate  location. 

An  affirmation  of  approximate  location  does  not  preclude  private 
efforts  to  determine  the  precise  location  of  the  boundary.  This  possibility 
alone  cannot  justify  choosing  to  make  specifications  of  approximate 
location,  for  if  private  surveys  are  made  because  the  degree  of  uncertainty 
of  precise  location  is  felt  to  be  too  great,  effort  is  duplicated  and  the 
affirmation  does  not  meet  felt  need. 

The  thought  of  using  affirmations  of  approximate  location  need  not 
be  surprising.  In  England,  a  land  titles  system  almost  floundered  on  an 
insistence  on  precise  determinations  of  the  location  of  boundaries.  Since 
1875,  the  English  system  has  made  only  affirmations  of  approximate 
location,  unless  an  owner  requests  and  pays  for  an  affirmation  of  precise 
location.  These  requests  are  rare.  This  is  the  "general  boundaries  rule" 
for  which  great  use  is  made  of  the  ordnance  maps,  and  "natural"  monu- 
ments such  as,  hedges,  fences  and  walls. 

To  assess  the  differences  in  the  costs  of  making  these  affirmations,  a 
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distinction  must  be  made  between  the  creation  and  affirmation  of 
boundaries  for  the  future,  and  clearing  up  questions  about  existing 
boundaries,  particularly  those  that  are  confused  or  hard  to  find.  Affirma- 
tions apart,  controls  over  descriptions,  plans,  and  surveys  should  be 
imposed  for  the  creation  of  boundaries.  The  cost  of  making  affirmations 
of  precise  location  upon  creation  should  not  be  significantly  more  than 
the  cost  of  affirmations  of  approximate  location,  and  neither  should  be 
significantly  more  than  the  cost  of  the  controls.  The  cost  of  making 
affirmations  of  precise  location  of  existing  boundaries,  particularly  those 
that  are  confused  or  hard  to  find,  is  much  more  than  the  cost  of  making 
affirmations  of  approximate  location. 

The  choice  of  the  kind  of  affirmations  to  make  is  affected  by  three 
more  factors:  (1)  conversion;  (2)  the  means  of  presentation  of  the  affirma- 
tions; and  (3)  technology.  Conversion  will  be  considered  in  Chapter  VIII. 
The  most  obvious  means  for  presentation  are  the  present  arrangements 
for  descriptions  and  plans  in  the  existing  land  titles  system.  Plans  would 
be  prepared  which  indicate  the  location  of  monuments,  perhaps  by  co- 
ordinates, and  which  did  not  include  a  representation  of  existing  land- 
marks such  as  roads,  fences,  trees  and  buildings.  This  presentation  would 
usually  not  be  usable  alone.  The  determination  of  the  precise  location  of 
the  boundary  on  the  ground  in  relation  to  the  existing  landmarks  would 
in  most  cases  be  a  job  for  a  surveyor. 

Another  possibility  is  to  use  photography  and  maps  to  present  the 
affirmations  in  a  manner  in  which  they  are  independently  usable.  Photo- 
grammetry  is  based  on  aerial  photography  coupled  with  sophisticated 
technical  processes  and  mathematics.  The  result  is  photographs  or  maps 
of  the  ground  that  permit  reasonably  accurate  measurements  to  be  made 
between  visible  objects.  Other  functions  of  government  already  make 
great  use  of  photogrammetry,  particularly  in  the  planning  and  the 
construction  of  highways,  and  it  has  a  significant  potential  for  registration 
of  title  to  land.  Of  course,  boundaries  are  not  visible,  the  references  and 
measurements  in  the  photographs  and  maps  cannot  be  precise,  and  air- 
planes cannot  plant  monuments.  The  immediate  potential  of  photo- 
grammetric  maps  is  for  clearing  up  questions  about  boundaries  during  a 
process  of  conversion — a  process  that  will  be  discussed  in  Chapter  VIII  — 
and  for  presentation  of  the  approximate  location  of  boundaries  and 
existing  landmarks  in  a  graphic  and  meaningful  manner.  These  maps  can 
be  transmitted  electronically  and  reproduced  on  printers  and  screens.  One 
of  the  most  interesting  possibilities,  although  a  remote  one  at  present,  is 
that  these  maps  might  be  used  alone,  without  a  traditional  survey,  in 
simple  transactions.  Much  more  work  needs  to  be  done  to  develop  specific 
forms  and  to  assess  cost  and  implications  for  law,  and  much  of  the  work 
needs  to  be  done  with  other  potential  makers  and  users  of  maps.  The 
need  to  convert  a  large  proportion  of  the  parcels  in  the  province  quickly 
once  conversion  is  begun,  which  will  be  explained  in  Chapter  VIII, 
probably  prohibits  use  of  even  these  affirmations  as  a  comprehensive 
element  of  the  initial  stage  of  conversion. 

The  most  important  objectives  are  to  ensure  that  mistakes  are  not 
made  during  the  creation  of  boundaries,  that  is,  for  example,  that  overlaps 
and  gaps  do  not  exist;  that  the  monuments  used  for  creation  can  easily  be 
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found;  and  that  the  location  is  accurately  expressed  in  descriptions  and 
plans.  To  achieve  these  objectives  the  Commission  has  recommended 
that  the  existing  controls  over  descriptions,  plans  and  surveys  be  con- 
tinued. In  continuing  these  controls,  the  co-ordinate  control  system  can 
be  an  immense  benefit. 

The  choice  of  the  affirmations  to  be  made  must  be  assessed  against 
this  background.  Affirmations  of  descriptions  that  no  conflicts  appear 
from  terms  of  any  other  descriptions  are  a  necessary  minimum  for  a  land 
titles  system.  Affirmations  of  location  should  be  the  ultimate  objective, 
but  are  not  urgently  needed,  and  should  not  be  made  for  all  or  even  a 
large  portion  of  the  province  in  the  immediate  future.  Affirmations  of 
precise  location  are  more  useful  than  affirmations  of  approximate  location 
and  can  be  made  for  most  boundaries  created  in  the  future  and  for  most 
lots  included  in  plans  of  subdivision  registered  during  the  past  decade. 
The  affirmations  of  location  for  other  existing  parcels  should  generally  be 
affirmations  of  approximate  location,  because  technology  can  permit 
them  to  be  made  at  a  much  lower  cost  than  the  cost  of  affirmations  of 
precise  location. 

Recommendations 
The  Commission  recommends  that: 

/.  A  co-ordinate  control  system  should  be  established. 

2.  The  extent,  design,  installation  and  cost  of  the  system  should  be 
determined  and  shared  by  the  prospective  users. 

3.  The  system  should  be  used  for  indexing  parcels  and  to  record  the 
location  of  monuments;  the  possibility  of  use  of  the  system  for 
creation  of  boundaries  by  the  specification  of  co-ordinates  alone 
should  be  explored  through  more  analysis  and  experimentation. 

4.  Controls  of  the  general  nature  used  in  the  existing  land  titles 
systems  over  descriptions,  plans  and  surveys  should  be  continued 
in  the  land  registration  system. 

5.  Affirmations  that  no  conflicts  appear  from  the  terms  of  other 
descriptions  should  be  made  for  all  descriptions  in  the  land  regis- 
tration system. 

6.  Affirmations  of  the  location  of  boundaries  should  be  an  ultimate 
objective  of  the  land  registration  system. 

7 .  Affirmations  of  precise  location  should  eventually  be  made  for  most 
boundaries  created  in  the  future  and  for  some  existing  parcels. 

8.  Affirmations  of  approximate  location  should  eventually  be  made 
for  most  existing  parcels. 


CHAPTER  VII 


REGISTRATION  OF  TITLE  TO  LAND  AS  A  PROBLEM 

OF  MANAGEMENT  OF  RECORDS 


The  most  significant  opportunity  for  improvement  of  land  regis- 
tration is  an  improvement  in  the  techniques  for  management  of  the 
records.  The  process  of  registering  documents  and  making  searches  can 
be  considered  as  a  process  of  making,  indexing,  storing,  retrieving  and 
transmitting  records  of  information  about  land.  This  process  can  be  done 
much  more  efficiently  in  the  future.  General  techniques  and  expertise 
about  the  management  of  records  exist,  and  doubtless  will  continue  to  be 
improved.  The  information  for  land  registration  is  not  unique  because  it 
is  "legal"  and  used  by  lawyers.  The  needs  of  law  and  lawyers  must  be  met, 
but  this  limitation  does  not  prohibit  the  use  of  the  general  techniques 
and  expertise. 

1.  The  Existing  System 

The  existing  registry  and  land  titles  systems  are  both  decentralized 
systems  of  paper  records.  In  both,  each  office  is  assigned  an  area,  and  all 
searches  and  registrations  that  affect  parcels  in  that  area  are  done  in  that 
office.  In  the  registry  system,  the  abstract  index  is  kept  in  ledgers.  A 
separate  page  or  pages  is  assigned  to  each  lot.  Each  document  is  assigned 
a  number  in  the  order  of  registration,  and  this  number  and  a  brief  descrip- 
tion of  the  document  is  entered  on  the  page  for  the  lot  against  which  the 
document  asserts  a  claim.  The  original  documents  or  microfilm  repro- 
ductions are  examined  during  searches.  In  the  land  titles  system,  the 
affirmations  are  made  in  ledgers,  with  a  separate  page  or  pages  assigned 
to  each  parcel.  Each  document  is  assigned  a  number  in  the  order  of  its 
registration.  This  number  is  used  to  make  a  reference  in  the  affirmation  to 
the  document.  The  original  documents  or  microfilm  reproductions  are 
examined  during  searches. 

2.  The  Assumptions  and  Needs 

Modern  techniques  for  management  of  records  are  dominated  by 
electronic  technology,  particularly  the  technology  of  the  computer.  Rapid 
and  widespread  adoption  of  computers  has  led  to  a  certain  degree  of 
public  apprehension.  Obviously  any  system  for  land  registration  that 
uses  the  electronic  technology  must  be  reliable  and  must  be  able  to  ac- 
commodate without  distortion  whatever  legal  system  is  used.  The  Com- 
mission does  not  doubt  that  these  general  needs  can  be  met,  but  if  the 
computer  is  to  remain  a  means  rather  than  becoming  an  end  in  itself,  some 
more  specific  assumptions  and  needs  must  be  met.  These  are  reflections 
of  the  general  objectives,  and  the  general  context  of  culture  and  law. 

The  Commission  has  already  expressed  its  belief  that  a  wide  range  of 
interests  should  be  permitted  and  that  flexibility  and  imagination  must 
be  accommodated  under  the  proposed   land  registration  system.   It   is 
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assumed  that  almost  all  the  interests  will  continue  to  be  created  or  ex- 
pressed in  paper  documents,  executed  by  the  makers  of  the  interests.  The 
records  that  compose  the  system  are  the  index  of  parcels,  the  affirmations 
of  the  existence  and  ownership  of  the  fee  simple,  charges,  leases  and 
easements  (and  perhaps  summaries  of  some  of  these  interests),  documents 
that  create  these  and  unaffirmed  interests,  and  descriptions  of  the 
boundaries  of  parcels. 

The  primary  processes  are  registration  and  searching.  Registration  is 
a  change  of  the  records,  and  is  usually  no  more  than  the  presentation  of  a 
document  to  an  official.  It  must  be  capable  of  being  made  reasonably 
quickly  once  a  document  is  executed.  About  sixty-five  per  cent  of  regis- 
trations at  present  are  part  of  a  closing,  which  is  the  completion  of  an 
agreement  for  the  transfer  of  an  interest  in  land  for  a  price.  Closing  pre- 
sents two  needs:  (1)  the  purchaser  must  be  able  to  control  the  payment 
until  the  acts  are  done  that  are  intended  to  make  the  purchaser  the  owner; 
and  (2)  the  vendor  must  be  able  to  control  ownership  until  the  payment 
has  been  made.  These  needs  have  been  satisfied  by  conditional  exchanges, 
which  are  usually  made  at  meetings  between  the  representatives  of 
vendor  and  purchaser  at  the  office  in  which  registration  is  to  be  made. 

Searching  is  an  examination  of  the  records,  which  must  be  capable  of 
being  obtained  with  reasonable  speed.  In  most  transactions,  the  time 
within  which  the  records  must  be  obtained  can  be  measured  in  days,  but 
in  a  few,  the  time  is  minutes  or  hours  and  the  needs  of  those  few  must  be 
satisfied. 

Locations  for  registration  and  searching  must  be  provided  through- 
out the  province.  The  registrations  and  searches  for  each  transaction  must 
be  capable  of  being  made  in  a  location  near  the  land  that  is  the  subject  of 
the  transaction.  Technology  probably  can  and  will  eventually  permit  all 
the  work  for  all  transactions  to  be  done  at  one  location,  but  the  existence 
of  this  capacity  does  not  dictate  a  decision  that  the  work  must  be  cen- 
tralized. The  Commission  believes  that  centralization  of  conveyancing 
work  and  of  lawyers  should  not  be  imposed. 

3.  The  Computer  System 


The  assumptions  and  needs  that  have  been  described,  the  capability 
of  the  present  and  predictable  technology,  and  cost,  all  combine  to  deter- 
mine the  design  of  the  general  form  of  the  computer  system.  The  system 
should  be  composed  of  two  major  elements:  a  central  computer  and  the 
local  offices.  The  central  computer  need  not  actually  be  one  computer  and 
whether  it  should  be  one,  or  several  that  are  located  in  different  places 
and  that  serve  different  parts  of  the  province  is  a  question  of  technical 
design  and  cost.  The  local  offices  should  be  the  existing  offices,  although 
some  of  these  might  be  eliminated  or  combined  for  general  efficiency. 

The  computer  can  store,  process,  retrieve  and  transmit  information 
with  incredible  speed,  but  the  cost  of  the  capacity  for  storage  of  the 
information  is  high.  The  central  computer  should  have  a  record  for  each 
parcel  in  the  province  that  contains  the  index  number,  the  name  of  the 
owner  (that  is,  the  owner  or  owners  of  the  fee  simple  absolute  or  the  frag- 
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ments  of  the  fee  simple  absolute),  a  reference  to  the  description,  and, 
perhaps,  a  summary  of  some  of  these  interests.  The  entire  contents  of 
these  documents  could  be  stored  in  the  computer,  but  the  high  cost  of  the 
capacity  for  storage  makes  this  possibility  economically  prohibitive. 

Each  of  the  local  offices  should  have  a  remote  terminal  linked  to  this 
computer.  Some  documents  will  simply  add  a  reference,  for  example,  a 
some  offices.  The  descriptions,  and  the  registered  documents  or  microfilm 
reproductions  of  these  documents  should  be  stored  in  the  local  offices. 
Microfilm,  and  particularly  microfilm  in  aperture  cards,  seems  preferable 
to  the  original  documents  because  of  its  advantages  for  storage,  handling 
and  transmission.  This  general  decision,  however,  and  a  decision  about 
the  particular  form  of  microfilm  are  technical  questions  to  be  settled 
during  the  design  of  the  details  of  the  system.  Whatever  decision  is  made 
about  the  form  for  the  documents,  the  same  form  should  be  used  for  the 
descriptions.  The  simplest  arrangement,  and  the  necessary  minimum, 
would  be  to  store  in  each  office  the  descriptions  of  the  parcels  in  the  area 
together  with  the  microfilm  reproductions  of  the  documents  that  affect 
them,  while  storing  copies  of  the  descriptions  and  all  the  original  docu- 
ments or  additional  reproductions  in  one  safe  location  for  security. 

Searching  and  registration  should  be  done  at  the  local  office.  For  the 
public  and  their  lawyers  the  form  would  not  be  substantially  different 
from  the  present.  A  search  of  a  parcel  would  begin  by  obtaining  through 
the  remote  terminal  the  record  stored  in  the  computer:  the  name  of  the 
owner,  and  references  to  the  description,  and  to  the  documents  that  are 
current.  These  references  are  to  the  microfilm  reproductions  stored  in  the 
local  office.  Readers  can  be  installed  in  the  local  offices,  or  copies  can  be 
made  to  be  examined  elsewhere.  Cost,  convenience  and  the  potential  for 
doing  searches  by  mail  suggest  that  making  copies  is  preferable. 

The  arrangements  for  registration  are  more  complicated,  because  for 
each  registration  a  change  will  have  to  be  made  in  the  record  in  the 
computer.  Some  documents  will  simply  add  a  reference,  for  example  a 
mechanics  lien;  some  will  change  an  affirmation,  for  example,  a  transfer; 
some  will  add  an  affirmed  interest,  for  example,  a  charge  or  an  easement; 
and  some  will  remove  a  reference,  for  example,  a  cessation  of  a  charge. 
Upon  registration  of  a  document,  a  warning  symbol  which  denotes  the 
registration  of  a  document  would  be  added  from  the  remote  terminal  to 
the  record  in  the  computer  for  the  parcel  that  is  affected.  The  document 
would  be  immediately  sent  to  a  central  office,  at  which  the  microfilm 
reproduction  and  the  change  in  the  record  in  the  computer  would  be  made. 
Until  the  record  has  been  changed,  the  warning  symbol  would  appear  in 
any  search  of  the  parcel.  Any  searches  that  may  be  made  during  the  brief 
interval  between  registration  and  the  making  and  delivery  of  the  micro- 
film reproduction  to  the  local  office  could  be  done  through  the  use  of  a 
temporary  microfilm  copy  or  a  duplicate  of  the  original  document. 

4.  The  Cost  of  the  Computer  System 

This  system  can  satisfy  the  general  assumptions  and  needs.  The 
crucial  question  is  cost,  which  can  only  be  answered  by  making  a  com- 
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parison  between  the  computer  system  and  a  system  that  uses  only  paper 
records.  The  general  elements  of  the  cost  are  those  government  and 
private  costs  described  in  Chapter  III.  In  March,  1970,  the  Commission 
retained  Kates,  Peat,  Marwick  and  Company  to  study  land  registration 
and  to  answer  this  question.  The  Commission  decided  to  have  the  study 
done  by  this  Company  because  the  work  it  had  done  independently  to 
make  its  preliminary  proposal  to  us  was  competent  and  was  entirely 
consistent  with  our  general  plans  and  specific  decisions.  The  report  of  this 
firm  was  received  in  August,  1970,  and  it  is  attached  to  this  report  as 
Appendix  II.  The  conclusion  of  the  Kates,  Peat,  Marwick  and  Company 
report  is  that  the  computer  system  is  cheaper  than  a  paper  system,  and 
that  the  costs  of  conversion  to  each  system  are  not  substantially  different. 
The  Commission  concurs  in  this  conclusion. 

The  general  design  of  the  system  used  in  the  report  by  Kates,  Peat, 
Marwick  and  Company  is  the  general  design  that  has  already  been 
described  by  the  Commission.  For  the  study  of  cost,  a  system  must  be 
designed  in  enough  detail  to  enable  figures  to  be  calculated,  and  predic- 
tions must  be  made  about  the  number  of  parcels,  the  number  of  trans- 
actions and  the  number  and  length  of  documents.  The  system  that  was 
designed  is  appropriate  for  the  legal  system  we  have  proposed,  and  the 
predictions  about  numbers  that  have  been  used  in  the  calculations  are,  in 
the  opinion  of  the  Commission,  reasonable. 

The  general  pattern  of  the  calculations  is  that  the  government  costs 
of  the  computer  system  are  larger  than  the  costs  of  the  paper  system. 
Although  the  computer  system  permits  some  work  to  be  done  in  less  time, 
the  cost  of  the  equipment  is  larger  and  the  cost  of  the  central  office  does 
not  exist  at  all  in  a  paper  system.  The  private  costs  of  the  computer 
system  are  less,  because  the  system  permits  some  work  to  be  done  in  less 
time.  The  difference  in  the  private  costs  is  far  larger  than  the  difference  in 
the  government  costs.  The  difference  in  time  is  the  accumulation  of 
savings  of  minutes  for  each  registration.  In  the  calculations  by  Kates, 
Peat,  Marwick  and  Company,  these  differences  are  transformed  into 
differences  in  cost  by  multiplying  the  accumulated  time  by  the  value  of 
time  of  the  persons  performing  the  functions.  These  savings  of  minutes  for 
each  registration  will  not  automatically  be  transformed  into  money, 
because  some  of  the  time  saved  may  be  wasted.  This  analysis  does  not 
suggest  that  the  calculations  are  wrong,  but  is  rather  a  statement  of  an 
element  that  was  considered  by  the  Commission  in  making  its  general 
assessment. 

The  report  by  Kates,  Peat,  Marwick  and  Company  presents  the 
comparison  in  two  major  kinds  of  calculation.  The  more  elaborate  one 
combines  the  costs  of  conversion  from  the  existing  systems  to  each 
system,  and  the  costs  of  operation.  The  important  elements  are  the  cost  of 
conversion,  which  includes  the  costs  of  searches,  mapping,  indexing  and 
administration;  the  cost  of  purchased  and  rented  equipment,  the  savings 
of  time  of  staff  during  registration,  and  the  savings  of  time  of  lawyers, 
and  their  students  and  conveyancers  during  searching  and  closing.  At  the 
outset,  the  computer  system  is  more  expensive,  primarily  because  of  the 
purchase  and  rental  of  more  expensive  equipment.  In  the  fifth  year  the 
costs  of  the  systems  are  almost  equal.  After  the  sixth  year,  the  computer 
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system  is  cheaper.  At  the  end  of  the  seventh  year,  the  accumulated  savings 
exceed  the  accumulated  losses  during  the  first  four  years.  At  the  end  of 
the  thirteenth  year,  the  accumulated  savings  exceed  the  cost  of  conver- 
sion and  the  losses  during  the  first  five  years. 

Two  major  objections  must  be  made  to  this  calculation.  First,  the 
incorrect  assumption  is  made  that  lawyers  make  all  registrations.  A  large 
proportion  of  registrations  is  made  by  students  and  conveyancers,  and 
the  value  of  their  time  is  much  less  than  the  value  of  the  time  of  lawyers. 
The  implications  of  any  other  assumption  can  be  fairly  easily  calculated, 
some  of  which  are  suggested  in  supplementary  notes.  Second,  and  more 
important,  the  assumption  is  made  that  eighty-five  per  cent  of  the  parcels 
in  the  province  can  be  converted  from  the  existing  systems  in  five  years, 
and  that  the  remaining  fifteen  per  cent  can  be  converted  in  another  five 
years.  The  Commission  is  convinced  of  the  need  to  convert  quickly,  but 
doubts  that  this  rate  of  conversion  is  practicable.  Again,  the  implications 
of  any  other  assumption  about  conversion  can  be  calculated. 

The  more  simple  calculation  excludes  the  costs  of  conversion  and 
implementation,  and  compares  the  costs  of  operation  for  the  volumes  of 
transactions  that  are  predicted  for  1986.  The  conclusion  is  that  the  com- 
puter system  costs  about  $4,000,000  less  per  year  than  the  paper  system. 
The  Commission  thinks  that  this  figure  is  high,  again  because  of  the  as- 
sumption that  lawyers  make  all  registrations.  Discounts  can  be  imposed 
to  reflect  this  difference,  the  previously-expressed  concern  about  the 
extent  to  which  time  will  be  transformed  into  money,  and  even  some 
general  skepticism  about  the  computer,  but  the  computer  system  is  still 
cheaper.  Moreover,  the  calculations  have  expressly  excluded  three  large 
advantages  of  the  computer  system,  albeit  ones  that  are  more  difficult  to 
express  in  terms  of  cost:  (1)  the  system  probably  will  permit  large  savings 
to  be  realized  from  doing  searches  by  mail;  (2)  it  will  permit  registrations 
to  be  made  at  any  local  office  and  not  only  at  the  office  in  the  area  in  which 
the  affected  parcel  is  located ;  and  (3)  it  will  permit  integration  with  other 
systems  of  information  about  land. 

The  conclusion  that  the  computer  system  costs  less  to  operate  is 
alone  not  enough.  The  cost  of  conversion  must  be  considered.  The  costs  of 
conversion  to  either  system  are  substantially  the  same,  and  therefore 
should  not  affect  the  choice  between  the  computer  system  and  the  paper 
system.  The  cost  of  conversion  affects  not  only  this  choice,  but  the  deci- 
sion to  make  any  change  at  all.  Even  though  a  change  may  effect  savings, 
the  question  must  be  asked  whether  the  cost  of  the  change  will  be  offset 
by  the  accumulated  savings  reasonably  quickly,  if  ever.  The  Commission's 
opinion  is  that  the  cost  of  conversion  will  be  repaid  quickly  enough, 
although  not  as  quickly  as  the  calculation  in  the  report  by  Kates,  Peat, 
Marwick  and  Company. 

5.  Recommendations  about  the  Computer  System 

The  Commission  recommends  that  a  computer  system  of  the  general 
design  specified  be  used.  The;  details  and  the  equipment  to  be  used  should 
not  be  settled  by   the  Commission,  but  by   lawyers  and  technological 
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experts  working  closely   within   the  administrative  structure   for   land 
registration. 

The  Commission  recommends  that  the  record  in  the  computer  include 
more  information  about  the  current  documents  than  a  simple  reference 
number.  The  choice  of  this  information  must  be  determined  by  need  and 
cost.  The  Commission  suggests  including  the  date,  names  of  the  parties 
and  the  kind  of  each  document,  along  with  summaries  of  the  terms  of 
payment  of  charges.  The  cost  is  estimated  to  be  about  $235,000  per  year 
for  operating  costs  for  the  number  of  parcels  and  documents  predicted  for 
1986,  and  about  $1,000,000  for  conversion.  The  costs  for  providing  the 
same  information  in  a  paper  system  is  less,  but  the  difference  is  not  large 
enough  to  affect  the  choice  between  the  two  kinds  of  systems. 

The  mail  can  be  used  as  an  element  in  the  computer  system.  Arrange- 
ments can  be  made  that  permit  both  searching  and  registration,  including 
closing,  to  be  done  by  mail.  Such  arrangements  have  been  used  in  England 
for  decades.  This  technique  would  enable  the  time  spent  travelling  to  be 
saved,  and  the  time  spent  travelling  to  and  from  registry  and  land  titles 
offices  in  Ontario  is  undoubtedly  substantial. 

Arrangements  for  closing  probably  cannot  be  devised  which  will 
satisfy  most  lawyers  in  Ontario  that  a  personal  attendance  for  registration 
is  unnecessary.  However,  the  matter  deserves  consideration.  Arrange- 
ments should  be  made  to  enable  and  encourage  searching  to  be  done  by 
mail.  These  would  permit  a  written  or  telephoned  request  to  be  made  for  a 
copy  of  the  record  in  the  computer,  the  description,  and  copies  of  the 
current  documents.  The  detailed  plans  for  the  system  can  ensure  that  an 
unwarranted  and  expensive  flood  of  paper  is  not  sent  pursuant  to  such 
requests,  and  that  limits  on  length  and  kinds  of  documents  are  specified. 
The  government  costs  will  be  reduced,  as  well  as  the  private  costs,  because 
the  work  can  be  distributed  throughout  the  working  day  and  not  imposed 
irregularly. 

Reference  has  been  made  to  the  need  for  the  local  offices.  Each 
office  could  be  assigned  an  area,  with  all  searches  and  registrations  that 
affect  the  parcels  in  that  area  done  in  that  office.  This  arrangement  is  the 
necessary  minimum,  but  it  is  not  the  limit  of  the  capacity  of  the  system, 
which  would  permit  searching  and  registration  to  be  done  at  any  local 
office.  The  advantages  of  this  potential  are  obvious  and  large.  The  time 
spent  travelling  by  lawyers,  their  students  and  conveyancers,  and  the 
costs  of  agency  arrangements,  can  be  saved.  For  searching,  the  record 
stored  in  the  computer  can  easily  be  made  available  through  the  terminals 
in  any  of  the  local  offices,  and  this  capacity  should  be  included  in  the 
system  from  the  outset.  Until  technological  advances  permit  cheap  and 
rapid  transmission  of  copies  of  documents  over  long  distances,  descrip- 
tions and  microfilm  reproductions  of  the  documents  would  have  to  be 
stored  in  the  local  offices,  at  least  in  the  local  office  for  the  parcel  that  is 
affected.  Additional  reproductions  could  be  made  and  stored  in  other 
offices,  to  enable  the  searches  to  be  made  at  more  than  one  location.  The 
cost  of  this  capacity  is  probably  too  large  for  the  foreseeable  future,  and 
the  recommendation  for  the  use  of  the  mails  sharply  reduces  its  utility. 


63 


Registration  of  documents  at  any  office  could  be  permitted,  although 
not  without  difficulty.  Since  the  documents  will  be  sent  to  a  central  office 
after  registration,  the  particular  office  from  which  a  document  comes  is 
unimportant.  The  difficulty  is  the  need  to  enable  a  comprehensive  search 
to  be  made  at  the  local  office  for  the  area  in  which  a  parcel  is  located 
immediately  after  a  registration  is  made  at  another  office.  The  office  at 
which  registration  is  made  can  add  the  warning  mark  to  the  record  in  the 
computer,  but  during  the  time  the  document  is  in  transit  to  the  central 
office  and  the  microfilm  reproduction  is  in  transit  to  the  local  office,  the 
warning  mark  is  not  enough  for  a  search.  It  has  already  been  explained 
how  this  need  can  be  accommodated  for  registrations  made  at  the  local 
office.  However,  there  is  no  apparent  simple  way  for  registrations  made  at 
other  offices  that  does  not  leave  a  small  gap  in  time  and  that  does  not 
involve  some  administrative  difficulty.  The  Commission  does  not  have  the 
technological  expertise  necessary  for  the  solution  to  this  kind  of  problem. 
Even  if  a  solution  cannot  be  found,  the  general  advantages  that  will  exist 
will  probably  be  larger  than  the  disadvantages  for  a  very  few  transactions. 
The  Commission  therefore  recommends  that  this  capability  to  register  at 
any  office  should  be  permitted  eventually,  but  not  at  the  outset,  on  the 
grounds  that  any  difficulty  in  the  conversion  to  the  land  registration 
system  should  be  kept  to  a  minimum. 

6.  The  Index  of  the  Parcels 

The  records  are  records  of  information  about  parcels  of  land.  The 
parcels  must  be  indexed  to  enable  these  records  to  be  stored  and  retrieved. 
In  the  existing  registry  and  land  titles  systems,  the  designations  of  the 
individual  parcels  are  arbitrary  numbers  that  have  neither  geographic 
significance  nor  any  uniform  and  determinable  relationship  to  each  other. 
The  numerical  designation  alone  of  a  parcel  does  not  enable  that  parcel 
to  be  located,  even  roughly,  and  does  not  have  any  uniform  and  deter- 
minable relation  to  the  designation  of  the  surrounding  parcels.  In  the 
registry  system  the  units  of  the  abstract  index  are  generally  the  lots  in 
concessions  or  on  plans  of  subdivision,  and  the  designations  are  compound 
numbers,  assigned  sequentially.  In  the  land  titles  system  the  nature  of  the 
system  makes  the  parcels  the  units  to  be  indexed.  These  parcels  are  de- 
signated by  numbers,  again  assigned  sequentially.  The  phrases  "lot  21, 
plan  3714  ...",  or  "parcel  98234"  alone  do  not  enable  lot  21  or  parcel 
98234  to  be  located  and  do  not  connote  any  information  about  the  loca- 
tion or  the  designation  of  the  surrounding  units. 

As  a  general  rule,  lawyers  have  no  need  for  an  index  that  has  this 
potential,  because  they  usually  need  information  about  individual  parcels 
only,  and  usually  know  the  index  number  of  these  parcels.  Two  needs  for 
which  this  potential  would  be  useful  are  the  need  to  ascertain  whether  an 
owner  owns  abutting  land  to  ensure  that  The  Planning  Act  does  not 
prohibit  a  transaction,  and  the  need  to  collect  information  about  the 
ownership  of  land  and  a  neighbourhood.  Despite  the  general  adequacy  of 
the  use  of  arbitrary  numbers  for  the  index  of  parcels,  the  adoption  of  a 
more  meaningful  index  could  only  be  an  improvement.  The  cost  and 
inconvenience  of  a  change  to  another  index  at  the  time  of  conversion  to 
the  land  registration  system  would  be  negligible. 
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Many  other  functions  of  government  use  indices  to  order  information 
about  geographic  areas.  Examples  are  assessment,  planning,  the  construc- 
tion and  maintenance  of  utilities  and  highways,  and  many  kinds  of 
inventories.  Much  work  is  currently  being  done  to  develop  and  improve 
indices  for  these  functions.  One  of  the  objectives  or  needs  is  for  index 
numbers  that  have  both  a  geographic  significance  and  a  uniform  and 
mathematically  determinable  relationship  to  other  numbers.  For  example, 
the  identifiers  in  an  index  can  be  the  latitude  and  longitude,  or  the  co- 
ordinates of  the  centroid  or  any  other  point  in  the  parcel.  The  use  of 
co-ordinates  is  the  most  promising  technique,  although  to  make  the 
numbers  shorter,  the  co-ordinates  can  be  combined  with  arbitrary  num- 
bers assigned  to  large  administrative  areas. 

This  report  has  already  touched  upon  the  immense  potential  of 
integration  of  systems  of  information  about  land.  A  common  index  is  a 
fundamental  need  for  realization  of  this  potential.  It  is  therefore  recom- 
mended that  an  improved  index  be  adopted  that  can  be  this  common 
index.  The  Commission  has  assumed  that  this  index  will  be  essentially, 
although  probably  not  solely,  co-ordinates  of  centroids.  Kates,  Peat, 
Marwick  and  Company  have  made  the  same  assumption.  The  Commission 
is  not  the  proper  body  to  attempt  to  determine  what  kind  of  index  would 
be  efficient  for  the  other  systems.  This  should  be  done  by  an  authoritative 
and  technically  qualified  body  established  to  develop  a  common  index  in 
the  immediate  future.  Conversion  to  this  index  should  be  included  in 
conversion  to  the  land  registration  system.  If  the  attempt  to  find  a  work- 
able common  index  is  unsuccessful,  it  is  proposed  that  an  index  be  used 
for  land  registration  that  is  derived  from  co-ordinates,  because  of  the 
advantages  that  such  an  index  would  have  for  lawyers  and  for  record 
management. 

The  index  numbers  should  be  recorded  on,  and  perhaps  derived  from, 
index  maps  that  include  the  location  of  the  boundaries  of  the  parcels. 
This  recommendation  is  closely  related  to  the  recommendations  about 
descriptions,  boundaries  and  conversion,  and  will  be  discussed  in  the 
next  chapter. 


Recommendations 

The  Commission  recommends  that: 

/.  A  computer  system  should  be  used  for  land  registration.  The  major 
elements  of  this  system  are : 

(a)  a  record  for  each  parcel  should  be  stored  in  a  central  com- 
puter. This  record  should  include  the  name  of  the  owner, 
and  references  to  the  description  and  current  documents.  The 
record  should  also  include,  as  supplementary  information, 
the  date,  names  of  parties,  and  kind  of  each  current  docu- 
ment, and  summaries  of  the  terms  of  payment  of  charges; 

(b)  the  records  in  the  computer  should  be  available  in  local 
offices  through  remote  terminals; 
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(c)  the  descriptions  and  microfilm  reproductions  of  the  regis- 
tered documents  should  be  stored  in  the  local  offices ; 

(d)  registrations  should   be  made  at  the  local  offices  for  the 
parcels  that  are  affected; 

(e)  the  microfilm  reproductions  and  the  changes  in  the  record 
stored  in  the  computer  should  be  made  at  a  central  office ;  and 

(f)  copies  of  descriptions  and  documents  for  searches  should  be 
obtainable  by  mail. 

2.  An  index  that  is  derived  from  co-ordinates  and  designed  in  co- 
operation with  other  prospective  users  should  be  used. 


CHAPTER  VIII 

CONVERSION 


A  conclusion  that  improvements  can  be  made  or  that  one  system  is 
preferable  to  another  is  not  alone  a  justification  for  change.  The  proce- 
dures for  making  the  changes  are  vital,  and  may  affect  not  only  the  choice 
of  the  changes  to  be  made,  but  also  the  decision  as  to  whether  any  change 
will  be  made  at  all. 

Procedures  for  conversion  must  be  assessed  according  to  general 
criteria,  even  though  specific  techniques  obviously  must  be  formulated 
and  assessed  in  relation  to  specific  changes.  The  three  criteria  used  in  this 
report  are  cost,  comprehensibility,  and  time.  Cost  can  be  divided  into  the 
total  cost  and  allocation  of  cost.  The  total  cost  can  be  divided  again  into 
two  questions:  is  the  cost  of  one  technique  less  than  the  cost  of  another, 
and  is  the  cost  less  than  the  savings  that  the  change  enables?  The  com- 
parison of  the  cost  and  the  savings  requires  some  period  to  be  set  during 
which  the  savings  can  be  notionally  accumulated  before  the  comparison 
is  made.  This  choice  is  an  arbitrary  one,  subject  to  the  Commission's 
observation  that  the  stability  of  property  justifies  a  relatively  long  period. 

The  allocation  of  cost  can  also  be  divided  into  two  questions:  what 
should  be  the  allocation  between  the  owners  of  land  and  the  government, 
and  what  should  be  the  allocation  between  the  present  and  the  future? 
The  allocation  of  cost  involves  not  only  an  assessment  of  data,  but  also 
the  determination  of  fundamental  policies  in  relation  to  public  funds. 
Taxes  and  fees  can  impose  virtually  any  allocation  that  is  desired.  Because 
this  is  a  matter  of  basic  fiscal  policy,  the  Commission  has  not  included  any 
recommendations  on  cost  allocation  within  this  report. 

The  criterion  of  comprehensibility  cannot  be  analyzed  and  divided 
into  elements  as  precisely  as  cost.  Simplicity  and  comprehensibility  will 
obviously  have  some  effect  on  cost.  In  addition,  the  willingness  of  the 
public  and  lawyers  to  accept  and  to  implement  a  scheme  will  decrease  as 
the  degree  of  difficulty  of  comprehension  increases.  The  criterion  of  time 
is  associated  with  comprehensibility,  because  the  longer  conversion  takes, 
the  greater  is  the  need  for  simplicity  and  comprehensibility.  Time  will 
have  an  independent  effect  on  the  willingness  of  lawyers  and  the  public, 
because  of  the  longer  time  the  difficulties  of  conversion  must  be  endured. 

Conversion  cannot  be  accomplished  unless  the  government  takes  the 
initiative.  Both  reason  and  history  demonstrate  beyond  doubt  that  a 
scheme  for  conversion  that  depends  upon  private  initiative  will  not  work. 
An  owner  of  land  generally  gains  little  or  nothing  from  an  application  to 
have  his  land  governed  by  a  land  titles  system.  Two  exceptions  are 
applications  made  to  avoid  the  troubles  created  by  remote  title  difficulties 
and  applications  made  to  satisfy  the  occasional  requirements  of  institu- 
tional lenders  for  large  loans,  but  these  exceptions  are  hardly  enough  to 
support  a  general  scheme.  The  benefits  of  a  land  titles  system  are  for  the 
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future  not  the  present.  In  every  jurisdiction  that  has  had  both  a  registry 
and  a  land  titles  system  at  the  same  time,  the  number  of  applications 
made  voluntarily  to  have  land  governed  by  the  land  titles  system  has  been 
very  small.  In  England,  a  land  titles  system  languished  and  almost 
perished  before  conversion  was  made  compulsory.  Some  form  of  en- 
couragement or  compulsion  by  the  government  is  necessary. 

The  land  registration  system  is  composed  of  the  elements  that  have 
been  recommended  in  the  past  five  chapters.  Procedures  for  conversion  for 
each  element  must  be  planned  and  assessed.  Each  procedure  must  be 
integrated  with  the  others,  and  the  need  for  integration  must  have  some 
effect  on  the  choice  of  procedures.  Conversion  to  all  of  the  elements 
should  not  be  done  together.  Conversion  to  the  affirmation  of  title  and 
descriptions  should  be  done  together  and  be  the  major  elements  of  the 
initial  stage,  and  the  land  registration  system  can  be  said  to  govern  any 
parcel  once  they  are  made. 

The  major  common  theme  for  the  conversions  and  the  major  prob- 
lem for  most  of  them  will  be  the  need  to  ascertain  the  existing  ownership 
and  claims  for  the  purpose  of  making  the  initial  affirmations.  Doubtless 
compensation  will  be  paid  if  the  initial  affirmations  do  not  coincide  with 
the  existing  conditions  of  ownership,  and  the  need  to  avoid  making  pay- 
ments is  one  reason  for  ascertaining  ownership.  This  need  is  not  the  only 
reason.  The  reasonable  expectations  of  owners  must  be  respected,  because 
calculations  of  the  costs  of  ascertaining  ownership  and  paying  compen- 
sation might  countenance  making  more  mistakes  than  expectations  of 
stability  can  reasonably  be  expected  to  tolerate. 

1.  The  Procedures  for  Conversion:  Title 

Making  the  initial  affirmations  of  title  for  the  parcels  governed  by 
the  existing  land  titles  system  can  be  a  simple  administrative  process, 
because  the  affirmations  and  the  arrangements  for  protecting  interests  in 
the  land  registration  system  will  be  substantially  the  same.  Making  the 
initial  affirmation  of  title  for  the  parcels  governed  by  the  registry  system 
will  be  a  much  larger  undertaking.  The  two  major  possible  procedures  are : 
(1)  to  divide  the  province  into  areas,  and  to  convert  all  the  parcels  in  an 
area  at  the  same  time;  and  (2)  to  convert  individual  parcels  at  the  time  of 
a  sale  or  mortgage. 

Conversion  of  all  the  parcels  in  specified  areas  is  conceptually  the 
simpler  procedure.  The  size  and  location  of  the  areas  and  the  order  of 
conversion  should  be  specified  by  administrative  determination,  according 
to  the  needs  of  different  areas  and  the  capacity  for  conversion.  Searches 
should  be  made,  and,  at  least  for  most  parcels,  notices  containing  the 
proposed  affirmations  and  copies  of  current  documents  should  be  distri- 
buted with  a  time  specified  for  objections.  At  the  end  of  that  time,  or  at 
some  other  specified  time,  all  parcels  in  the  area  should  be  converted  by 
fiat,  except  for  the  parcels  about  which  objections  have  been  made  and 
not  settled.  The  searches  should  be  made  by  a  relatively  permanent 
government  staff.  The  searches  need  not  always  be  made  for  the  entire 
period  specified  in  Part  III  of  The  Registry  Act,  and  therefore  the  cost  of 
the  searches  will  be  substantially  less  than  the  cost  of  searches  made  for 
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the  usual  period.  This  proposition  may  seem  formidable  and  even  start- 
ling, but  is  justified  by  the  experience  of  municipal  applications.  The  ex- 
tent of  the  searches  to  be  made  should  be  an  administrative  determination. 

The  alternative  is  to  convert  individual  parcels  at  the  time  of  a  sale 
or  mortgage.  The  basic  element  of  this  procedure  would  be  the  imposition 
of  a  requirement  that,  at  the  time  of  the  transaction,  an  application  for 
conversion  by  the  owner,  the  purchaser  or  the  mortgagee  would  have  to 
be  made.  One  simple  sanction  to  enforce  this  requirement  would  be  to 
prohibit  registration  of  the  deed  or  mortgage,  or  any  record  of  the  sale  or 
mortgage  under  the  existing  systems.  This  requirement  should  be  limited 
to  areas  to  be  specified  by  administrative  determination,  because  the 
volume  of  sales  and  mortgages  throughout  the  province  during  the  first 
few  years  would  be  far  too  large  to  accommodate.  Some  parcels  are  rarely 
sold  or  mortgaged,  and  therefore,  a  "mopping  up"  programme  using  the 
first  procedure  might  be  necessary  after  most  parcels  in  an  area  had  been 
converted,  to  avoid  keeping  the  existing  systems  in  existence  in  the  area 
for  a  small  number  of  transactions.  Conversely,  this  procedure  might  be  a 
useful  supplement  to  the  first  one,  particularly  those  difficult  parcels  that 
remain  after  the  easier  conversions  have  been  made.  A  search  would  be 
done  independently  for  each  purchaser  or  mortgagee,  regardless  of  this 
requirement,  and  the  government  might  use  these  searches  to  ascertain 
ownership,  although  the  government  need  not  and  probably  should  not 
rely  on  these  searches  alone.  The  Commission  thinks  that  the  sense  of 
public  obligation  of  the  legal  profession  would  make  this  possibility  ac- 
ceptable, and  that  the  lawyers  need  not  be  liable  to  the  government  if  a 
search  were  discovered  to  be  incorrect. 

The  choice  between  these  alternatives  is  difficult  to  make,  even  apart 
from  integration  with  the  other  conversions  that  must  be  made.  A  dif- 
ference in  speed  is  not  significant,  for  the  potential  speed  of  each  alter- 
native is  greater  than  the  capacity  of  any  administrative  structure  that 
can  reasonably  be  foreseen.  Cost  is  obviously  difficult  or  impossible  to 
assess  accurately.  The  Commission's  opinion  is  that  the  cost  of  conversion 
of  all  the  parcels  in  specified  areas  will  be  the  lesser  cost,  because  the 
capacity  for  administrative  efficiency  should  overcome  the  possibility  of 
savings  on  searches.  Both  alternatives  involve  the  possibility  of  confusion 
and  misunderstanding,  but  conversion  of  all  the  parcels  in  specified  areas 
will  probably  be  simpler  and  more  comprehensible.  Both  alternatives  are 
likely  to  unearth  and  promote  uncertainty  and  dispute,  but  conversion  of 
all  the  parcels  in  specified  areas  probably  will  tend  to  create  more  of  these 
problems.  The  passage  of  time  might  dispose  of  many  of  the  problems. 
The  question  as  to  whether  their  disposition  was  fair  would  be  a  question 
that  would  be  answered  by  law  that  is  generally  well-established.  The 
Commission  concludes  that  the  major  procedure  for  making  the  initial 
affirmation  of  title  should  be  by  conversion  of  all  the  parcels  in  specified 
areas,  and  so  recommends.  The  alternative  of  conversion  of  individual 
parcels  at  the  time  of  a  sale  or  mortgage  should  be  used  as  a  supplement. 

One  other  possible  procedure  would  be  to  declare  that  all  land  is 
subject  to  the  land  registration  system,  and  to  make  tentative  affirma- 
tions about  ownership  that  will  become  conclusive  after  a  specified  period, 
perhaps  five  years.  During  the  specified  period  adverse  claims  created 
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before  the  tentative  affirmations,  but  omitted  therefrom  would  be  as 
effective  as  if  the  declaration  had  not  been  made.  The  possible  advantages 
are  that  the  tentative  affirmations  could  be  made  without  the  care  that 
must  be  taken  for  conclusive  affirmations,  and  the  owners  of  omitted 
adverse  claims  would  be  protected  by  the  opportunity  to  assert  their 
claims  before  the  affirmations  become  conclusive.  This  procedure  is  not 
as  attractive  as  it  may  seem  upon  initial  consideration  — it  falls  between 
two  stools.  The  possibility  of  claims  being  asserted  requires  the  conti- 
nuous use  of  the  existing  systems  for  the  period  prior  to  the  affirmation. 
The  "tentative"  affirmation  is  simply  a  statement  that  future  transactions 
will  be  governed  by  the  land  registration  system  but  that  the  past,  for  so 
long  as  the  past  is  to  be  worried  about,  is  to  be  governed  by  the  existing 
systems.  If  an  effective  search  is  done  at  the  time  the  affirmation  is  made, 
there  is  no  reason  not  to  make  the  affirmation  conclusive,  and  no  utility 
in  making  a  search  that  is  less  than  effective. 

2.  The  Procedures  for  Conversion:  Description  and  Boundaries 

The  Commission  has  recommended  that  an  affirmation  be  made  for 
all  descriptions  that  no  conflict  appears  from  the  terms  of  other  descrip- 
tions, and  that  affirmations  of  location  be  an  ultimate  objective.  The 
difference  between  the  registry  and  land  titles  systems  will  not  be  as 
significant  for  conversion  to  the  affirmations  of  descriptions  and  bounda- 
ries as  it  will  be  for  the  conversion  to  the  affirmations  of  title.  This  is 
because  the  differences  in  the  controls  asserted  in  each  system  over 
descriptions,  plans  and  surveys  have  not  been  as  great  as  the  difference 
between  the  affirmations  of  title  in  the  land  titles  system  and  the  lack  of 
affirmations  in  the  registry  system. 

The  searches  to  ascertain  whether  conflicts  among  descriptions  exist 
for  the  initial  affirmations  of  descriptions  can  be  made  by  plotting  all  the 
plans  and  descriptions  contained  in  registered  documents  in  a  certain 
area.  Considerable  experience  has  been  accumulated  for  this  process  from 
the  production  of  compiled  plans  in  the  registry  system.  Overlaps  that 
appear  and  which  cannot  be  resolved  are  conflicts,  and  must  be  excepted 
from  the  affirmation.  The  descriptions  in  most  areas  can  be  plotted  with- 
out any  conflicts,  or  with  only  isolated  conflicts.  In  some  areas,  the  de- 
scriptions and  boundaries  are  generally  and  chronically  confused,  and 
either  cannot  be  plotted  without  a  high  proportion  of  overlaps  and  gaps, 
or  cannot  be  sensibly  plotted  at  all.  In  these  areas,  surveying  work  will  be 
necessary  to  make  any  affirmations.  Traditional  retracement  surveys  and 
affirmations  of  the  precise  location  of  the  boundaries  of  the  parcels  in  such 
areas  are  the  obvious  alternative  and  may  be  necessary.  Kates,  Peat, 
Marwick  and  Company  have  assumed  that  traditional  surveys  will  be 
made,  and  estimate  that  the  cost  of  the  surveys  will  be  about  forty  per 
cent  of  the  total  cost  of  conversion.  This  assumption  is  probably  not  a 
necessary  one,  because  modern  surveying  technology  may  permit  affirma- 
tions of  approximate  location  to  be  made  at  much  smaller  cost.  The 
owners  of  these  parcels  should  not  receive  such  a  large  benefit  as  tradi- 
tional retracement  surveys  and  affirmations  of  precise  location  from 
public  funds,  and  they  should  not  be  compelled  to  bear  the  cost  them 
selves. 
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The  procedures  for  ascertaining  the  location  of  boundaries  for  the 
initial  affirmations  of  location  depend  upon  the  choice  of  the  kind  of 
affirmation  to  be  made,  and  range  from  traditional  surveying  to  the  latest 
developments  in  technology.  The  cost  also  depends  upon  this  choice.  An 
affirmation  of  precise  location  may  be  more  useful,  but  it  also  will  cost 
more.  One  very  important  factor  is  that  the  cost  of  making  determinations 
for  any  kind  of  affirmation  for  parcels  individually  and  in  isolation  will 
probably  prove  to  be  prohibitive,  and  will  certainly  be  far  greater  than 
the  cost  of  making  determinations  for  parcels  in  contiguous  groups.  The 
work  must  be  "mass  produced",  although  the  affirmations  need  not  be 
made  at  the  same  time  that  the  work  is  done.  Surveying  or  mapping  work 
can  be  done  for  a  large  area,  and  the  affirmations  made  for  the  parcels 
individually  at  different  times.  Whether  this  process  would  create  con- 
fusion and  misunderstanding  depends  partly  upon  the  techniques  used 
for  the  surveying  or  mapping. 

Affirmations  of  the  precise  location  of  boundaries  can  probably  never 
be  made  for  all  or  even  most  existing  parcels,  and  certainly  should  not  be 
generally  mandatory  or  an  immediate  objective.  At  present,  the  existing 
locations  can  be  ascertained  for  these  affirmations  only  by  traditional 
retracement  surveys.  The  foreseeable  future  does  not  suggest  any  tech- 
niques that  will  cost  substantially  less.  These  surveys  done  for  any  large 
proportion  of  the  existing  parcels  would  take  a  great  amount  of  time  and 
money — far  more  than  the  benefits  of  the  result  would  justify.  Affirma- 
tions of  precise  location  can  be  made  fairly  easily  for  most  of  the  parcels 
included  in  plans  of  subdivision  registered  during  the  past  decade,  because 
the  controls  that  have  been  asserted  have  been  adequate. 

Affirmations  of  approximate  location  can  be  made  more  cheaply  and 
more  quickly,  not  only  because  of  the  degree  of  accuracy  required  for  the 
determination  of  location  is  less,  but  because  of  promising  technological 
possibilities.  Whether  these  affirmations  can  eventually  be  made  for  most 
existing  parcels  will  depend  in  great  part  on  technological  developments 
and  the  extent  of  co-operation  in  mapping  among  several  divisions  of 
government. 

One  possible  new  technique  is  to  superimpose  on  a  photograph  or 
photogrammetric  map  a  plan,  made  to  the  same  scale,  of  the  boundaries 
of  the  parcels.  The  preparation  of  such  a  plan  itself  would  demonstrate 
some  kinds  of  problems.  If  the  boundaries  on  the  plan  coincided  with 
fences  or  other  natural  and  visible  monuments  in  the  photograph,  then 
that  would  probably  be  the  approximate  position  of  the  boundary.  If  a 
substantial  difference  were  to  be  revealed,  a  problem  might  exist.  One 
difficult  problem  is  to  find  a  technique  for  specifying  a  probable  position 
determined  in  this  manner.  Planting  monuments  involves  a  substantial 
part  of  the  expense  that  the  technique  is  designed  to  avoid.  A  line  on  a 
photograph  is  adequate  to  give  an  approximate  location,  by  reference  to 
the  visible  landmarks.  Co-ordinates  determined  from  the  photograph 
might  be  more  refined,  but  the  extent  of  the  refinement  may  not  justify 
the  complexity.  This  technique  probably  would  be  useful  only  if  affirma- 
tions of  approximate  location  are  acceptable  and  useful,  and  if  presenta- 
tion of  the  affirmation  of  boundaries  on  maps  is  either  the  ultimate 


71 


objective  or  the  use  of  different  techniques  for  presentation  is  acceptable 
for  a  permanent  or  relatively  long  period. 

The  process  of  ascertaining  location  for  affirmations  of  approximate 
location  might  be  co-ordinated  with  mapping  and  surveying  that  other 
divisions  of  government  may  undertake.  Two  immediate  possibilities  are 
the  re-assessment  of  the  province  and  the  mapping  programmes  of  some 
municipalities.  One  element  of  the  current  re-assessment  is  a  determina- 
tion of  the  approximate  location  of  boundaries.  The  standard  of  accuracy 
needed  for  this  purpose  alone  is  probably  not  adequate  for  the  purpose  of 
making  affirmations  of  approximate  location.  However,  a  co-ordinated 
programme  for  making  determinations  to  a  higher  standard  capable  of 
serving  both  purposes  would  probably  cost  much  less  than  two  in- 
dependent programmes.  Some  large  municipalities  are  either  doing  or  are 
contemplating  comprehensive  mapping  programmes.  Some  of  these  pro- 
grammes include  photogrammetric  maps,  which  can  have  boundaries 
superimposed.  Again,  the  standard  of  accuracy  is  probably  not  adequate 
for  the  purpose  of  making  affirmations,  but  a  co-ordinated  programme  for 
both  purposes  might  be  feasible.  Co-ordination  of  the  land  registration 
system  with  the  municipal  mapping  programme  is  less  attractive  than  co- 
ordination with  the  provincial  re-assessment  programme,  if  for  no  other 
reason  than  the  general  need  for  uniformity  of  technique  throughout  the 
province. 

All  these  possibilities  for  making  affirmations  of  approximate  loca- 
tion are  promising,  but  are  not  yet  sufficiently  developed  to  enable  a 
choice  to  be  made.  New  thinking  and  experimentation  must  continue  to 
be  encouraged. 

3.  The  Consequences  of  Electronic  Technology 

The  recommended  inclusion  in  the  land  registration  system  of  a 
computer  system  for  management  of  the  records,  presents  two  problems 
for  conversion:  (1)  the  relation  of  the  conversion  to  the  computer  system 
and  the  conversion  to  the  affirmations  of  title  and  descriptions,  and 
(2)  the  determination  of  the  rate  of  conversion  to  the  computer  system. 

The  recommendation  for  the  use  of  the  computer  system  is  independ- 
ent of  the  recommendations  for  the  "legal"  elements  of  the  land  regis- 
tration system,  but  if  the  recommendation  is  accepted,  the  conversion  to 
the  computer  system  should  be  integrated  with  the  conversion  to  the 
affirmations  about  title  and  descriptions.  This  may  seem  to  be  a  bold 
undertaking.  The  alternative  is  to  convert  to  a  paper  system  for  land 
registration  and  to  convert  to  the  computer  system  afterwards.  This  may 
seem  to  be  the  easier  and  more  careful  alternative.  A  deferment  of  the 
decision  to  use  the  computer  system,  however,  would  not  mean  that  the 
decision  will  be  any  easier  to  make  in,  say,  five  or  ten  years.  In  addition, 
conversion  to  the  land  registration  system  in  the  form  of  a  paper  system 
imposes  large  costs  that  are  not  common  to  conversion  to  the  computer 
system. 

If  the  recommendation  for  employment  of  the  computer  system  is 
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accepted,  then  regardless  of  whether  computers  are  used  immediately  or 
are  integrated  into  the  land  registration  system  at  a  later  date,  the  con- 
version to  the  computer  system  must  be  made  quickly.  The  cost  to  the 
government  of  a  computer  system  will  be  large  and  can  therefore  only  be 
justified  by  the  savings  from  a  large  volume  of  transactions.  If  this 
conversion  is  to  be  integrated  with  the  conversion  to  affirmations  of  title 
and  descriptions,  the  entire  job  will  be  a  substantial  one,  but  it  is  doubted 
that  the  rate  will  substantially  affect  the  total  cost.  Kates,  Peat,  Marwick 
and  Company  have  proposed  that  the  easier  parcels  all  be  done  first  and 
that  the  more  difficult  ones  be  done  afterwards.  The  Commission  agrees 
with  this  general  approach.  Their  specific  proposal  was  that  eighty-five 
per  cent  be  done  by  the  fifth  year  of  the  new  system,  and  that  the  re- 
maining fifteen  per  cent  be  done  by  the  tenth  year.  The  Commission 
agrees  that  approximately  eighty-five  per  cent  of  parcels  can  probably  be 
considered  "easy"  according  to  reasonable  standards,  but  has  reservations 
as  to  whether  the  conversion  of  eighty-five  percent  in  five  years,  or  about 
1,500  parcels  per  day,  is  a  feasible  objective.  These  reservations  are  based 
only  upon  a  non-analytical  reaction  to  the  volume,  and  do  not  extend 
either  to  the  need  for  speed  or  to  the  merits  of  converting  the  easy 
parcels  first. 

If  the  recommendation  for  the  use  of  the  computer  system  is  not 
accepted,  the  conversion  should  still  be  made  reasonably  quickly.  The 
sooner  the  conversion  is  made,  the  sooner  the  full  advantages  of  the  land 
registration  system  will  be  realized,  and  the  shorter  will  be  the  period 
during  which  the  public  and  lawyers  must  endure  the  difficulties  of  having 
not  two  systems,  but  three. 

4.  The  Claims  That  Need  Not  Be  Registered 

In  Chapter  V,  recommendations  were  made  for  three  major  kinds  of 
claims  that  need  not  be  registered  to  be  effective,  regardless  of  later 
transactions:  (1)  government  regulation  of  use,  location,  construction  and 
maintenance;  (2)  claims  to  secure  payment  of  money;  and  (3)  claims 
acquired  by  adverse  possession.  The  recommendations  for  government 
regulation — a  modified  form  of  registration  for  "zoning"  by-laws — can  be 
implemented  fairly  easily.  The  requirement  should  be  imposed  through- 
out the  province  after  a  reasonable  warning  period. 

The  claims  to  secure  payment  of  money  are  primarily  liens.  The  liens 
are  divided  between  liens  of  the  government  and  liens  of  private  claim- 
ants, and  between  liens  against  specified  parcels  of  land  and  liens  against 
all  land  owned  by  the  debtor.  The  Commission  has  recommended  a 
requirement  of  registration  for  most  of  the  liens  against  specified  parcels. 
This  requirement  should  be  imposed  throughout  the  province  after  a 
reasonable  warning  period,  with  no  undertaking  to  pay  compensation 
being  made.  These  liens  are  all  minor  ones,  and  a  search  for  existing  liens 
would  cost  more  than  the  value  of  the  claims  that  might  be  protected. 

The  Commission  has  recommended  that  the  liens  against  all  land 
owned  by  the  debtor  be  abolished,  except  the  liens  to  secure  payment  of 
corporations  tax  and  succession  duty  and  writs  of  execution.  In  the  land 
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registration  system,  these  three  liens  (with  the  necessary  variation  in 
formula  for  succession  duty),  should  secure  the  debts  of  current  owners 
only,  unless  a  lien  to  secure  the  debt  of  a  past  owner  is  specifically  pre- 
served in  the  current  affirmation.  The  abolition  can  be  effected  through- 
out the  province  after  a  reasonable  warning  period.  No  undertaking  to 
pay  compensation  should  be  made. 

The  problem  for  conversion  is  the  disposition  of  the  existing  liens, 
other  than  the  three  types  that  are  to  be  preserved.  Repetitive  searching 
has  ensured  that  very  few  liens  exist  that  secure  payment  of  corporations 
tax  and  succession  duty  by  past  owners,  and  that  very  few  liens  of  writs 
of  execution  exist  against  past  owners.  The  liens  that  do  exist  at  the  time 
of  conversion  should  not  simply  be  exempted  during  some  transitional 
period.  This  is  because  the  length  of  any  reasonable  period  would  deny 
the  advantages  of  the  recommendation  for  too  long.  The  liens  must  either 
be  terminated  upon  conversion  or  specifically  preserved  in  the  current 
affirmation.  The  problem  is  whether  searches  are  to  be  made  for  the  liens 
to  enable  them  to  be  specifically  preserved.  The  cost  of  a  search  for  the 
liens  for  a  single  parcel  would  be  small,  but  the  total  cost  of  searches  for 
all  parcels  would  be  immense — probably  more  than  the  value  of  the  liens 
that  would  be  discovered.  The  Commission  recommends  that  lien  searches 
generally  not  be  made,  although  administrative  discretion  might  be  given 
to  determine  the  precise  action  to  be  taken  in  particular  cases  and  to 
make  reasonable  adjustments.  If  liens  are  discovered,  they  should  be 
specifically  preserved  in  the  current  affirmation.  Compensation  should  be 
made  for  liens  of  writs  of  execution  that  are  terminated,  but  not  for  liens 
to  secure  payment  of  corporations  tax  and  succession  duty. 

The  abolition  of  liens  can  be  done  independently  of  other  changes, 
and  throughout  the  province  at  one  time.  The  limitation  of  the  liens  to 
secure  payment  of  corporations  tax  and  succession  duty  and  the  writs  of 
execution  should  be  done  during  or  after  the  conversions  for  title  and 
descriptions. 

The  Commission's  recommendation  for  conversion  for  claims  ac- 
quired by  adverse  possession  is  different  from  the  transitional  arrange- 
ments recommended  in  the  Report  on  Limitation  of  Actions  respecting 
easements  and  profits  a  prendre  acquired  by  prescription.  The  recom- 
mendation for  land  registration  is  that  the  arrangements  be  approximately 
the  same  as  the  existing  ones.  After  land  becomes  governed  by  the  land 
registration  system,  the  acquisition  of  claims  by  adverse  possession  should 
be  prohibited.  The  general  prohibition  in  the  existing  land  titles  system 
should  continue  for  the  land  it  governs,  and  The  Limitations  Act  should 
continue  to  limit  actions  to  recover  land  governed  by  the  registry  system. 

The  major  problem  in  this  area  is  the  claims  that  have  been  ac- 
quired by  adverse  possession  before  conversion  either  to  the  land  titles 
system  or  to  the  land  registration  system.  A  search  for  adverse  possession 
respecting  title  can  easily  be  made,  and  the  initial  affirmations  of  title 
adjusted  to  reflect  any  claims.  A  search  for  adverse  possession  respecting 
boundaries  requires  a  survey,  and  limitations  of  cost  and  time  prevent 
surveys  from  being  made  for  the  conversion  to  the  affirmations  of  title 
and  descriptions.  This  distinction  between  title  and  boundaries  is  reflected 
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in  the  existing  land  titles  system,  which  makes  a  general  exception  from 
the  affirmations  of  any  claims  acquired  by  adverse  possession  by  an 
adjoining  owner  before  the  land  became  governed  by  the  system.  The 
Commission  recommends  that  this  general  exception  should  be  made  in 
the  land  registration  system,  and  that  all  other  claims  acquired  by  ad- 
verse possession  should  be  excluded.  The  Commission  has  recommended 
that  affirmations  of  the  precise  location  of  boundaries  should  be  an  ulti- 
mate objective,  although  not  for  all  parcels.  This  affirmation  requires  a 
survey.  At  the  time  this  affirmation  is  made,  it  is  recommended  that  a 
search  be  made  for  adverse  possession  of  adjoining  owners  and  that  the 
appropriate  affirmation  be  made. 

A  minor  problem  is  presented  by  adverse  possession  existing  at  the 
time  of  conversion  but  that  has  not  existed  for  the  period  required  to 
extinguish  ownership.  The  question  is  whether  it  should  be  allowed  to 
continue,  or,  in  effect,  allowed  a  chance  to  mature  into  an  effective  claim. 
In  The  Report  on  Limitation  of  Actions,  it  was  recommended  that  pre- 
scription be  permitted  to  continue  during  a  transitional  period.  This 
exemption  has  not  been  given  for  adverse  possession  upon  conversion 
from  the  registry  system  to  the  land  titles  system.  The  choice  is  a  difficult 
one,  but  the  value  of  continuity  is  enough  to  make  a  difference.  The 
Commission  therefore  recommends  that  no  exemption  and  transitional 
period  be  established. 

5.  Index  Maps 

The  term  "index  maps"  is  used  to  denote  maps  that  present  the 
location  of  boundaries  of  the  parcels  and  the  index,  although  location  is 
not  presented  accurately  enough  to  enable  any  useful  specifications  of 
location  or  measurements  of  dimensions  to  be  made.  These  maps  are  use- 
ful, and  perhaps  necessary,  for  the  preparation  and  use  of  the  affirmations 
of  descriptions  and  boundaries  and  the  index.  The  Commission  recom- 
mends that  these  maps  be  prepared  and  used.  The  original  preparation 
can  be  integrated  with  the  searches  to  make  the  affirmations  about  de- 
scriptions. The  product  will  resemble  a  compiled  plan  in  the  registry 
office  system.  The  modifications  necessary  to  reflect  subdivision  and 
assembly  of  land  can  be  integrated  with  the  controls  of  descriptions, 
plans  and  surveys. 

6.  An  Integration 

The  need  and  the  ability  to  make  the  conversion  to  the  affirmations 
of  title  and  descriptions  quickly  once  the  task  is  begun,  and  the  cost  and 
time  needed  to  make  affirmations  of  the  location  of  boundaries,  make 
separation  of  these  two  elements  necessary,  despite  the  advantages  of 
making  both  conversions  at  the  same  time.  For  the  conversion  to  the 
affirmations  of  title  and  descriptions,  the  Commission  recommends  that 
the  major  procedure  be  conversion  of  all  the  parcels  in  specified  areas, 
rather  than  conversion  at  the  time  of  a  sale  or  mortgage.  If  the  conversion 
to  the  affirmations  of  title  is  integrated  with  conversion  to  the  affirmations 
of  the  location  of  boundaries,  the  need  to  ascertain  the  location  of  bounda- 
ries throughout  large  areas  at  the  same  time  would  impose  a  strong 
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pressure  for  this  choice,  and  the  affirmations  of  descriptions  assert  a  small 
pressure  for  this  choice.  Even  apart  from  these  pressures  this  procedure 
is  probably  more  efficient. 

These  recommendations  are  very  important,  and  determine  the 
general  structure  of  the  plan  for  conversion.  The  Commission  recommends 
that  conversion  to  the  affirmations  of  title,  conversion  to  the  affirmations 
of  descriptions,  the  limitation  of  the  liens  to  secure  payment  of  corpora- 
tions tax  and  succession  duty  and  writs  of  execution,  the  conversion  to 
the  co-ordinate  index  and  index  maps,  and  the  conversion  to  the  computer 
system  all  be  made  at  the  same  time,  and  for  all  the  parcels  in  specified 
areas.  Affirmations  of  location  of  boundaries  should  be  made  later.  The 
time  and  areas  should  be  determined  by  need,  cost,  technological  develop- 
ments, and  the  extent  of  co-operation  in  mapping  with  other  government 
projects.  The  remaining  changes  for  liens  can  be  done  independently  of 
these  changes. 

The  plans  for  conversion  must  not  be  permitted  to  become  rigid  or 
monolithic.  A  large  degree  of  administrative  discretion  should  be  given, 
not  only  to  implement  these  recommendations,  but  also  to  make  use  of 
other  arrangements  and  procedures  that  may  prove  to  be  more  efficient 
means  to  the  selected  goals  than  those  now  capable  of  being  identified  by 
the  Commission. 


Recommendations 

The  Commission  recommends  that: 

/.  The  initial  stage  of  conversion  to  the  land  registration  system 
should  be  composed  of, 

(a)  the  conversion  to  the  affirmations  of  title; 

(b)  the  conversion  to  the  affirmations  of  descriptions ; 

(c)  the  limitation  of  the  liens  to  secure  payment  of  corporations 
tax  and  succession  duty  and  writs  of  execution  to  liens 
against  current  owners  only ; 

(d)  the  preparation  and  conversion  to  the  co-ordinate  index  and 
the  index  maps;  and 

(e)  the  conversion  to  the  computer  system. 

2.  The  province  should  be  divided  into  areas,  to  be  specified  by 
administrative  determination,  and  this  initial  stage  of  conversion 
should  be  done  for  all  the  parcels  in  each  area  at  the  same  time. 

3.  Conversion  to  affirmations  of  the  location  of  boundaries  should  be 
made  during  this  initial  stage  only  for  parcels  for  which  the  existing 
information  is  adequate.  For  the  remaining  parcels,  these  affirma- 
tions should  be  made  later,  and  only  when  justified  by  need  and  cost. 
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The  government  liens  against  specified  parcels  and  the  liens  against 
all  land  owned  by  a  debtor  that  are  to  be  abolished,  should  be 
abolished  throughout  the  province  after  a  reasonable  warning  period. 


5.  Compensation  should  be  paid  for  interests  extinguished  by  con- 
version, except  the  liens  of  the  government. 


CHAPTER  IX 

THE  REGISTRY  SYSTEM,  TITLE  INSURANCE  AND 
THE  STRUCTURE  OF  GOVERNMENT 

In  Chapter  I  two  major  groups  of  objectives  were  posed:  objectives 
for  conveyancing  and  ownership,  and  objectives  for  planning.  Throughout 
this  report,  the  discussions  and  recommendations  have  been  primarily 
about  the  objectives  for  conveyancing  and  ownership,  simply  because 
they  are  much  more  the  responsibility  of  a  law  reform  commission.  The 
objectives  of  planners  offer  promise,  but  the  Commission's  discussion  and 
proposals  have  been  limited  to  relatively  immediate  and  specific  pos- 
sibilities. 


1.  The  Registry  System 

A  large  number  of  possibilities  exist  for  improvement  of  the  registry 
system.  Most  of  these  possibilities  can  be  divided  among  four  general 
purposes:  (1)  to  make  the  management  of  records,  especially  the  index, 
more  efficient;  (2)  to  make  the  record  more  conclusive;  (3)  to  shorten  the 
record;  and  (4)  to  cure  apparent  defects  in  the  record.  Some  of  these 
possibilities  include  making  affirmations,  and  would  require  the  super- 
vision and  arrangements  for  compensation  that  are  appropriate  for  a  land 
titles  system.  The  point  at  which  the  system  would  become  a  land  titles 
system  depends  upon  the  point  in  the  continuum  at  which  the  change  in 
labels  is  made. 

The  Commission  will  not  describe  or  discuss  these  possibilities, 
because  it  recommends  that  no  substantial  changes  be  made  in  the  registry 
system.  The  Commission's  reasons  are  derived  from  the  general  recom- 
mendation that  the  registry  system  be  replaced  by  the  land  registration 
system.  The  advantages  of  improvements  would  be  realized  only  for  a 
limited  time  and  only  for  a  decreasing  number  of  parcels.  The  cost  of 
making  improvements  would  not  be  repaid  by  the  savings  produced  before 
the  system  disappeared.  More  generally,  the  conveyancing  process  will  be 
complicated  by  the  change  from  the  existing  systems  to  the  land  regis- 
tration system.  The  limit  of  the  change  and  complexity  that  lawyers  and 
the  public  can  reasonably  be  expected  to  endure  cannot  be  precisely 
measured,  but  it  can  be  felt.  The  Commission  is  of  the  opinion  that  this 
limit  would  be  exceeded  by  any  substantial  changes  to  the  registry  sys- 
tem. The  Commission  also  recommends  that  no  substantial  changes  be 
made  in  the  existing  land  titles  system,  for  the  same  reasons. 

One  possible  course  of  action  which  can  be  considered  in  the  context 
would  be  for  the  registry  system  to  be  converted  gradually  to  the  land 
registration  system.  This  suggestion  contemplates  stages,  through  which 
the  extent  of  the  affirmation  is  increased.  Such  a  process,  in  the  Com- 
mission's view  would  be  too  complex.  Specifically  excepted  from  this 
negative  opinion  is  the  possibility  of  gradual  administrative  integration  of 
the  systems  during  the  period  that  the  registry  system  continues. 
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2.  Title  Insurance 

Title  insurance  is  a  major  element  in  the  conveyancing  process  in  the 
United  States,  but  not  in  other  jurisdictions.  It  is  insurance,  in  the  usual 
sense  of  the  word,  given  by  private  insurers  against  losses  caused  by  the 
existence  of  adverse  claims.  The  insurers  investigate  before  assuming  the 
risk,  and  usually  exclude  claims  revealed  by  the  investigation.  The  in- 
surance is  in  substance  insurance  against  adverse  claims  that  the  inves- 
tigation did  not  reveal  and  that  are  not  excluded  by  general  exclusions. 
Some  of  the  insurers  rely  upon  searches  of  the  public  records  done  for 
them  by  independent  lawyers,  and  others  do  the  searches  in  their  own 
"title  plants".  These  are  records  that  are  a  duplication  of  the  public 
records,  but  which  are  usually  indexed  much  more  efficiently. 

The  Commission  does  not  recommend  encouragement  of  the  use  of 
title  insurance  in  Ontario.  It  would  not  provide  any  useful  or  significant 
function  that  could  not  also  be  provided  by  the  province,  and  the  dupli- 
cation of  records  in  a  title  plant  is  costly.  The  power  of  the  province 
should  enable  arrangements  to  be  made  that  prevent  problems  from  being 
created,  and  that  avoid  the  need  for  insurance.  This  conclusion  does  not 
deny  the  utility  of  insurance,  provided  either  by  the  government  or  by 
private  insurers,  for  mistakes  cannot  be  entirely  eliminated,  but  it  does 
point  the  direction  for  making  our  major  efforts. 

3.  The  Structure  of  Government 

This  topic  is  composed  of  two  interdependent  elements,  which  must 
be  isolated  and  separated:  (1)  the  administrative  structure  for  the  land 
registration  system ;  and  (2)  the  place  and  power  of  this  structure  in  the 
general  framework  of  provincial  and  local  government.  The  administra- 
tive structure  must  be  a  unified  and  centralized  one.  The  regulation  and 
supervision  of  conveyancing  that  is  necessary  for  the  system  require 
centralization  of  authority,  and  the  electronic  technology  will  require 
centralization  of  knowledge,  equipment  and  communications.  The  execu- 
tive staff  of  this  structure  should  be  greatly  expanded.  The  administration 
of  an  established  system  is  a  large  job,  but  it  is  far  from  the  only  one  that 
must  be  done  by  the  executive  staff.  Many  of  the  Commission's  recom- 
mendations need  elaboration  of  detail  that  should  be  done  by  the  staff 
that  have  experience  and  the  responsibility  for  administration.  In  ad- 
dition, the  task  of  conversion  will  need  much  planning  and  supervision. 
The  Commission  has  specified  some  topics  that  need  either  more  experi- 
mentation or  more  analysis  in  terms  of  changing  technology,  such  as  the 
making  of  determinations  for  affirmations  of  approximate  locations  of 
boundaries  through  photogrammetry.  It  cannot  be  doubted  that  con- 
ceptual and  technological  changes  will  continue  to  be  made  and  that  they 
will  present  both  unanticipated  problems  and  new  possibilities  for  the 
recommended  system.  A  continuous  care  for  general  planning  and  im- 
provement is  therefore  vital.  This  should  be  an  executive  staff  respon- 
sibility. Care  must  be  taken  to  ensure  that  sufficient  depth  exists  on  this 
staff  so  that  the  conversion  and  administration  of  the  established  system 
do  not  take  all  the  available  time  and  energy. 
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The  executive  staff  should  have  extensive  and  permanent  arrange- 
ments for  communication  with  the  legal  profession.  Many  of  the  com- 
plaints and  suggestions  that  lawyers  have  made  in  the  past  seem  ulti- 
mately attributable  to  the  need  for  better  communication  and  under- 
standing between  the  profession  and  administration.  The  problems  faced 
by  lawyers  can  only  increase  with  conversion,  the  complexities  of 
technologv,  and  increased  regulation  and  supervision.  Two  specific  pos- 
sible improvements  are  the  creation  of  an  advisory  or  consultative  com- 
mittee that  includes  representative  lawyers,  and  an  increased  publication 
and  distribution  of  explanatory  material  and  forms. 

The  present  place  and  power  of  the  system  in  the  general  framework 
of  provincial  and  local  government  is  in  many  ways  a  reflection  of  the 
accidents  and  spent  needs  of  the  past.  The  need  for  centralization  dictates 
that  the  system  should  be  essentially  a  provincial  responsibility.  The 
ultimate  effective  administrative  authority  should  be  confined  to  the 
working  structure  of  the  system  and  should  be  substantially  independent 
of  any  other  government  department.  Some  of  the  possibilities  for  im- 
provement, particularly  mapping  and  the  use  of  the  electronic  technology, 
will  probably  require  a  close  functional  relation  with  other  departments  of 
the  provincial  government.  The  salaries  and  opportunities  for  advance- 
ment must  be  established  on  a  new  basis,  taking  full  account  of  the  fact 
that  the  supervision  and  the  powers  of  the  land  registration  system 
cannot  be  efficient  without  a  staff  that  is  capable  of  assuming  and  dis- 
charging substantial  responsibility.  These  matters  should  be  carefully 
considered  by  The  Civil  Service  Commission. 

4.  The  Perspective  for  the  Future 


Some  of  the  Commission's  recommendations  for  law  reform  in  other 
areas  have  needed  little  more  than  the  consideration  and  enactment  of 
legislation.  The  recommendations  in  this  report  require  much  more.  Law, 
technology,  and  administration  are  thoroughly  intertwined,  and  involve 
substantial  changes  requiring  a  large  investment  of  time  and  money.  The 
Commission's  opinion  is  that  the  investment  will  be  justified.  Experience 
and  reason  demonstrate  that  a  necessary  process  does  not  suddenly  stop. 
The  Commission's  conclusion  is  that  unless  the  investment  is  made  the 
process  will  continue  to  waste  money,  and — much  more  important — the 
ability  of  capable  men. 

Recommendations 

The  Commission  recommends  that : 

/.  Because  of  the  recommendations  made  in  this  report  for  the  adop- 
tion of  a  new  system  of  land  registration,  no  substantial  changes 
should  be  made  to  improve  the  existing  registry  and  land  titles 
systems  pending  the  adoption  of  the  new  system. 

2.  The  use  of  title  insurance  should  not  be  encouraged  and  should  not 
be  an  element  of  improvements  made  in  land  registration. 

3.  The  executive  staff  of  the  administrative  staff  for  land  registration 
should  be  greatly  expanded. 

4.  The  executive  staff  should  have  more  extensive  and  permanent 
arrangements  for  communication  with  the  legal  profession. 


CHAPTER  X 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

Set  our  below  is  a  summary  of  the  Commission's  Recommendations. 

THE  CHOICE  OF  THE  GENERAL  SYSTEM 
—CHAPTER  III 

The  Commission  recommends  that  an  improved  land  titles  system 
should  be  the  sole  system  for  land  registration  in  Ontario,  and  should 
be  called  the  "Land  Registration"  system. 

THE  LAND  REGISTRATION  SYSTEM 
—CHAPTER  IV 

The  Commission  recommends  that: 

1.  The  existence  and  ownership  of  the  fee  simple  absolute,  charges, 
leases  (subject  to  the  limitations  on  length  of  terms  of  leases  in 
the  existing  land  titles  system),  and  easements  should  be 
affirmed. 

2.  The  owners  of  claims  for  which  affirmations  of  existence  and 
ownership  are  not  to  be  made  should  be  able  to  register  the 
documents  that  create  their  claims. 

3.  Owners  of  charges,  leases,  and  easements  should  be  able  to 
register  documents  that  create  their  claims,  without  having 
affirmations  made. 

4.  The  owners  of  claims  should  be  able  to  register  cautions. 

5.  If  any  interest  for  which  an  affirmation  of  existence  and  owner- 
ship is  not  made  is  created  in  a  registered  document  and  is 
terminated  or  appears  to  be  terminated,  an  affirmation  should 
be  made  that  the  interest  is  terminated. 

6.  A  power  to  rectify  affirmations  in  appropriate  situations  should 
be  given. 

7.  Compensation  should  be  paid  for  interests  that  are  extinguished 
by  making  affirmations  without  the  consent  or  fault  of  the 
owners. 

8.  With  two  exceptions  the  compensation  should  be  unlimited  and 
should  represent  the  value  of  the  interest.  The  two  exceptions 
are:  (1)  claims  that  secure  the  payment  of  money  should  be 
limited  by  the  value  of  the  land  less  the  value  of  any  prior 
claims;  and  (2)  the  substance  of  the  existing  limitation  for 
interests  in  the  land  that  derive  their  value  from  minerals 
should  be  preserved. 
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9.  The  arrangements  for  future  claims,  trusts  and  concurrent  in- 
terests in  the  existing  land  titles  system  should  be  preserved 
until  reports  are  made  about  the  basic  principles  of  real  property 
law,  and  trusts. 

10.  Registration  should  give  priority  over  unregistered  claims  or 
claims  registered  later,  except  that  registration  should  give 
priority  over  a  claim  created  before  the  creation  of  the  registered 
claim  only  if  the  registered  claim  was  acquired  for  value  and 
without  fraud. 

11.  The  protection  for  the  priority  of  short-term  leases  in  the 
existing  land  titles  system  should  be  continued. 

THE  CLAIMS  THAT  NEED  NOT  BE 
REGISTERED— CHAPTER  V 

The  Commission  recommends  that: 

1.  The  liens  of  the  government  against  specified  parcels  should  be 
registered  to  be  effective,  except  the  lien  to  secure  payment  of 
municipal  taxes  and  any  other  debts  that  are  secured  and  col- 
lected through  this  lien. 

2.  The  liens  of  the  government  against  all  land  owned  by  a  debtor 
should  be  abolished,  except  the  liens  to  secure  payment  of 
corporations  tax  and  succession  duty. 

3.  The  lien  to  secure  payment  of  corporations  tax  should  secure 
debts  of  only  current  owners  in  the  land  registration  system. 

4.  The  liens  to  secure  payment  of  succession  duty  should  secure 
only  duty  levied  after  the  death  of  the  current  owner  in  the  land 
registration  system. 

5.  The  lien  to  secure  payment  of  corporations  tax  should  extend 
only  to  the  fee  simple  in  the  land  registration  system. 

6.  Consents  from  the  Department  of  Revenue  should  be  required 
for  a  transfer  in  the  land  registration  system  of  any  interest  that 
is  affirmed  and  that  may  be  subject  to  the  lien  to  secure  payment 
of  corporations  tax  or  the  lien  to  secure  payment  of  succession 
duty.  If  a  lien  is  claimed  against  the  current  owner,  the  transfer 
may  be  made,  but  subject  to  the  lien,  and  the  lien  should  be 
recorded  against  the  parcel. 

7.  Writs  of  execution  should  secure  debts  of  only  current  owners  in 
the  land  registration  system,  and  should  be  delivered  to  the 
appropriate  office  to  be  effective. 

8.  A  search  should  be  made  at  the  time  of  each  transfer  in  the  land 
registration  system  to  ascertain  whether  writs  of  execution  exist 
against  the  owner.  If  an  execution  exists  against  the  owner,  the 
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transfer  may  be  made  but  subject  to  the  execution,  and  the  writ 
of  execution  should  be  recorded  against  the  parcel. 

9.  All  by-laws  passed  under  section  30  of  The  Planning  Act,  and 
similar  by-laws,  must  be  registered  to  be  effective.  These  by- 
laws need  not  be  indexed  against  any  of  the  parcels  affected,  but 
must  be  kept  consolidated  and  in  a  reasonably  usable  form. 

10.  Any  order  made  by  any  government  department  to  make 
changes  in  land  or  buildings  that  includes  remedies  affecting  the 
land  or  buildings,  and  not  the  owner  personally,  must  be  regis- 
tered to  be  effective  against  a  bona  fide  purchaser  for  value. 

11.  The  affirmations  of  ownership  in  the  land  registration  system 
should  include  an  affirmation  that  a  violation  of  section  26  of 
The  Planning  Act  does  not  deny  the  ownership. 

12.  Claims  against  land  governed  by  the  land  registration  system 
may  not  be  acquired  or  extinguished  by  adverse  possession. 

13.  The  policy  whereunder  rights  acquired  under  The  Expropriations 
Act,  1968-69  are  registered  against  parcels  governed  by  the 
existing  systems  should  be  continued  under  the  land  registration 
system. 

14.  Statutes  containing  provisions  under  which  the  present  and 
future  use  and  value  of  land  may  be  affected  by  an  agreement 
between  the  owner  of  the  land  and  the  government,  should 
contain  a  provision,  to  the  effect  that  the  agreement  shall  not  be 
binding  upon  the  original  owner's  successors  in  title  unless 
registered. 

DESCRIPTIONS  AND  BOUNDARIES 
—CHAPTER  VI 

The  Commission  recommends  that: 

1.  A  co-ordinate  control  system  should  be  established. 

2.  The  extent,  design,  installation  and  cost  of  the  system  should  be 
determined  and  shared  by  the  prospective  users. 

3.  The  system  should  be  used  for  indexing  parcels  and  to  record  the 
location  of  monuments ;  the  possibility  of  use  of  the  system  for 
creation  of  boundaries  by  the  specification  of  co-ordinates  alone 
should  be  explored  through  more  analysis  and  experimentation. 

4.  Controls  of  the  general  nature  used  in  the  existing  land  titles 
systems  over  descriptions,  plans  and  surveys  should  be  con- 
tinued in  the  land  registration  system. 

5.  Affirmations  that  no  conflicts  appear  from  the  terms  of  other 
descriptions  should  be  made  for  all  descriptions  in  the  land 
registration  system. 
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().  Affirmations  of  the  location  of  boundaries  should  be  an  ultimate 
objective  of  the  land  registration  system. 

7.  Affirmations  of  precise  location  should  eventually  be  made  for 
most  boundaries  created  in  the  future  and  for  some  existing 
parcels. 

8.  Affirmations  of  approximate  location  should  eventually  be  made 
for  most  existing  parcels. 

REGISTRATION  OF  TITLE  TO  LAND  AS  A  PROBLEM 
OF  MANAGEMENT  OF  RECORDS— CHAPTER  VII 

The  Commission  recommends  that: 

1.  A  computer  system  should  be  used  for  land  registration.  The 
major  elements  of  this  system  are: 

(a)  a  record  for  each  parcel  should  be  stored  in  a  central 
computer.  This  record  should  include  the  name  of  the 
owner,  and  references  to  the  description  and  current 
documents.  The  record  should  also  include,  as  supple- 
mentary information,  the  date,  names  of  parties,  and 
kind  of  each  current  document,  and  summaries  of  the 
terms  of  payment  of  charges; 

(b)  the  records  in  the  computer  should  be  available  in  local 
offices  through  remote  terminals; 

(c)  the  descriptions  and  microfilm  reproductions  of  the  regis- 
tered documents  should  be  stored  in  the  local  offices; 

(d)  registrations  should  be  made  at  the  local  offices  for  the 
parcels  that  are  affected; 

(e)  the  microfilm  reproductions  and  the  changes  in  the  record 
stored  in  the  computer  should  be  made  at  a  central 
office;  and 

(f)  copies  of  descriptions  and  documents  for  searches  should 
be  obtainable  by  mail. 

2.  An  index  that  is  derived  from  co-ordinates  and  designed  in  co- 
operation with  other  prospective  users  should  be  used. 

CONVERSION— CHAPTER  VIII 

The  Commission  recommends  that: 

1.  The  initial  stage  of  conversion  to  the  land  registration  system 
should  be  composed  of, 

(a)   the  conversion  to  the  affirmations  of  title; 
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(b)  the  conversion  to  the  affirmations  of  descriptions; 

(c)  the  limitation  of  the  liens  to  secure  payment  of  corpora- 
tions tax  and  succession  duty  and  writs  of  execution  to 
liens  against  current  owners  only; 

(d)  the  preparation  and  conversion  to  the  co-ordinate  index 
and  the  index  maps;  and 

(e)  the  conversion  to  the  computer  system. 

2.  The  province  should  be  divided  into  areas,  to  be  specified  by 
administrative  determination,  and  this  initial  stage  of  conver- 
sion should  be  done  for  all  the  parcels  in  each  area  at  the  same 
time. 

3.  Conversion  to  affirmations  of  the  location  of  boundaries  should 
be  made  during  this  initial  stage  only  for  parcels  for  which  the 
existing  information  is  adequate.  For  the  remaining  parcels, 
these  affirmations  should  be  made  later,  and  only  when  justified 
by  need  and  cost. 

4.  The  government  liens  against  specified  parcels  and  the  liens 
against  all  land  owned  by  a  debtor  that  are  to  be  abolished, 
should  be  abolished  throughout  the  province  after  a  reason- 
able warning  period. 

5.  Compensation  should  be  paid  for  interests  extinguished  by  con- 
version, except  the  liens  of  the  government. 


THE  REGISTRY  SYSTEM,  TITLE  INSURANCE  AND 
THE  STRUCTURE  OF  GOVERNMENT— CHAPTER  IX 

The  Commission  recommends  that: 

1.  Because  of  the  recommendations  made  in  this  report  for  the 
adoption  of  a  new  system  of  land  registration,  no  substantial 
changes  should  be  made  to  improve  the  existing  registry  and 
land  titles  systems  pending  the  adoption  of  the  new  system. 

2.  The  use  of  title  insurance  should  not  be  encouraged  and  should 
not  be  an  element  of  improvements  made  in  land  registration. 

3.  The  executive  staff  of  the  administrative  staff  for  land  regis- 
tration should  be  greatly  expanded. 

4.  The  executive  staff  should  have  more  extensive  and  permanent 
arrangements  for  communication  with  the  legal  profession. 


CONCLUSION 


Land  is  a  basic  resource  in  any  society  and  community.  Any  serious 
study  of  the  means  by  which  interests  in  it  are  to  be  acquired,  secured  and 
transferred  is  inevitably  a  lengthy  and  complex  undertaking  which  re- 
quires the  fullest  consultation  with  large  numbers  of  experienced  per- 
sonnel involved  in  the  administration  and  use  of  the  existing  system.  The 
Commission  has  made  onerous  and  frequent  demands  on  a  very  substantial 
number  of  persons  associated  in  one  way  or  another  with  land  registration. 
They  have  responded  in  a  most  generous  and  helpful  manner  and  the 
Commission  is  grateful  to  them  all. 

In  1969  the  Commission,  through  its  research  supervisor,  Professor 
R.  C.  B.  Risk,  of  the  Faculty  of  Law,  University  of  Toronto,  prepared  a 
working  paper  containing  tentative  proposals  for  reform  of  the  legal 
aspects  of  the  land  registration  system.  This  working  paper  was  circulated 
to  a  broadly  representative  group  of  experienced  legal  practitioners,  and 
seminars  were  conducted  in  Toronto,  Ottawa,  Niagara  Falls  and  London 
to  discuss  it.  A  list  of  those  participating  in  these  conferences  is  found  in 
Appendix  III  to  this  report.  The  Commission  tenders  them  its  sincere 
thanks. 

Full  and  frequent  consultation  has  taken  place  with  members  of  a 
number  of  departments  of  the  Government  of  Ontario.  The  Commission 
wishes  to  thank  R.  E.  Priddle,  Esq.,  the  Director  of  Land  Registration 
and  Assistant  Inspector  of  Legal  Offices,  and  Colin  D.  Hadfield,  Esq., 
Examiner  of  Surveys,  both  of  the  Department  of  Justice.  Assistance  has 
been  furnished  by  members  of  the  Department  of  Highways  with  respect 
to  developments  in  surveying  and  photogrammetry ;  the  Department  of 
Municipal  Affairs  concerning  planning,  zoning  and  assessment  require- 
ments affecting  land  registration;  and  the  Department  of  Revenue.  The 
Commission  thanks  them  all  and  particularly  the  Honourable  John  White, 
former  Minister  of  Revenue,  for  his  personal  intervention  and  good  offices 
in  seeking  a  solution  to  the  vexing  problem  of  governmental  lines. 

As  indicated  elsewhere  in  this  report,  this  study  on  land  registration 
has  inevitably  involved  a  consideration  of  matters  of  concern  in  other 
sections  of  the  Law  of  Property  Project.  The  Commission  is  indebted  to 
Professor  and  Associate  Dean  Ralph  E.  Scane,  and  Professor  Derek 
Mendes  da  Costa,  both  research  consultants  in  these  other  areas  of  the 
project;  and  Professor  Hilda  M.  McKinlay,  all  three  being  members  of  the 
Faculty  of  Law,  University  of  Toronto,  for  their  valuable  assistance. 

Finally,  the  Commission  would  record  here  its  special  thanks  and 
gratitude  to  Professor  R.  C.  B.  Risk,  the  research  supervisor  of  this 
project.  It  is  difficult  to  conceive  how  this  task  could  have  been  completed 
without  his  scholarship  and  energy.  Professor  Risk  has  made  a  substantial 
contribution  to  law  reform  in  the  area  of  property  law.  We  would  hope 
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that  the  constant  and  onerous  demands  which  we  have  made  upon  him 
will  not  cause  his  interest  in  the  field  to  diminish.  He  has  much  to  con- 
tribute still. 

All  of  which  is  respectfully  submitted. 


IdJUtto*/  L*t^ 


H.  Allan  Leal, 

Chairman. 


Richard  A.  Beerr    "  * 

Commissioner. 

W.  Gibson  Gray, 

Co 


William  R.  Poole, 

Commissioner. 


March  23,  1971 


APPENDIX  I 

Statutes  that  Create  Liens  Against  Specified  Parcels  of  Land 

The  Bail  Act,  R.S.O.  I960,  c.  28,  s.  4  &  5. 

The  Fire  Marshals  Act,  R.S.O.  1960,  c.  148,  s.  19  (15). 

The  Line  Fences  Act,  R.S.O.  1960,  c.  216,  s.  12  (2). 

The  Local  Improvement  Act,  R.S.O.  1960,  c.  223,  s.  57,  63  (4),  64  (4). 

The  Mining  Tax  Act,  R.S.O.  1960,  c.  242,  s.  26. 

The  Municipal  Act,  R.S.O.   1960,  c.  249,  s.  532  as  amended  S.O. 

1968-69,  c.  74,  s.  532. 
The  Power  Commission  Act,  R.S.O.  1960,  c.  300,  s.  42  (10),  76  (1). 
The  Public  Schools  Act,  R.S.O.  1960,  c.  330,  s.  61  (2),  69  (1). 
The  Public  Utilities  Act,  R.S.O.  1960,  c.  335,  s.  30,  50  (2). 
The  Separate  Schools  Act,  R.S.O.  1960,  c.  368,  ss.  51  (2),  59  (4). 
The  Statute  Labour  Act,  R.S.O.  1960,  c.  382,  s.  5  (1) 
The  Tile  Drainage  Act,  R.S.O.  1960,  c.  399,  s.  18. 
The  Weed  Control  Act,  R.S.O.  1960,  c.  427,  s.  12  (5),  13. 
The  Workmen's  Compensation  Act,  R.S.O.  1960,  c.  437,  s.  Ill  (1), 

114(1). 
The  Provincial  Land  Tax  Act,  1961-62,  S.O.  1961-62,  c.  Ill,  s.  26  (1). 
The  Drainage  Act,  1962-63,  S.O.  1962-63,  c.  39,  ss.  26  (2),  40  (5)  & 

54  (2). 
The  Local  Roads  Boards  Act,  1964,  S.O.  1964,  c.  56,  s.  27  (1). 
The  Legal  Aid  Act,  1966,  S.O.  1966,  c.  80,  s.  17a. 


Statutes  that  Create  Liens  Against  All  Land  Owned  by  the 
Debtor 

The  Corporations  Tax  Act,  R.S.O.  1960,  c.  73,  s.  91  (1). 

The  Logging  Tax  Act,  R.S.O.  1960,  c.  224,  s.  31. 

The  Motor  Vehicle  Fuel  Tax  Act,  R.S.O.  1960,  c.  248,  s.  17. 

The  Retail  Sales  Tax  Act,  1960-61,  S.O.  1960-61,  c.  91,  s.  16. 

The  Tobacco  Tax  Act,  1965,  S.O.  1965,  c.  130,  s.  7  (2). 

The  Assessment  Act,  1968-69,  S.O.  1968-69,  c.  6,  ss.  8  (15),  33  (14). 


Statutes  that  Create  a  Power  to  Pass  By-Laws  Substantially 
Similar  to  the  Power  Created  by  Section  30  of  the  Planning  Act 

The  Highway  Improvement  Act,  R.S.O.  1960,  c.  171,  ss.  64  (1),  65  (1). 

The  Municipal  Act,  R.S.O.  1960,  c.  249,  s.  339  (1). 

The  Municipality  of  Metropolitan  Toronto  Act,  R.S.O.  1960,  c.  260. 


(The  similar  provisions  in  the  statutes  that  incorporate  or  grant  powers  to 
specific  municipalities  are  included  in  the  Commission's  recommendations) . 
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1-1 

I— SUMMARY 

This  study  has  been  undertaken  in  order  to  establish  whether  or  not 
it  is  worthwhile  contemplating  the  use  of  computers  to  record  rights  to 
land  under  proposed  new  comprehensive  land  titles  legislation. 

On  the  basis  of  a  legal  framework  provided  to  us  by  the  Chairman  of 
the  Law  Reform  Commission,  Mr.  H.  Allan  Leal,  and  his  advisor,  Profes- 
sor R.  C.  B.  Risk,  we  have  developed  a  conceptual  computerized  system 
of  a  new  type  specifically  oriented  to  the  requirements  of  the  Province  of 
Ontario.  We  have  compared  the  costs  of  introducing  and  operating  such 
a  system  with  those  of  an  improved  manual  system,  and  subsequently 
have  related  these  to  the  costs  of  continuing  to  operate  the  existing  dual 
Registry/Land  Titles  Acts  System. 

Throughout  the  study  we  have  used  projections  of  numbers  of  reg- 
istrations as  derived  by  the  Department  of  Public  Works,  although,  as 
we  later  explain,  we  consider  that  these  are  conservative.  In  all  other 
projections  we  have  been  cautious;  we  have  been  conservative  in  our 
estimates  of  benefits  to  be  derived,  and  liberal  in  estimates  of  costs.  In 
other  words  we  have  shown  the  computer  in  a  relatively  unfavourable 
light,  and  consider  that  the  probable  benefits  of  its  use  would  be  greater 
than  those  demonstrated  by  the  calculations  made. 

Even  with  this  cautious  approach  we  have  found  that  despite  an 
initial  advantage  in  favour  of  the  manual  system,  the  benefits  from  using 
the  computer  are  likely  to  far  outweigh  those  derived  from  manual 
operation.  We  estimate  that,  when  costs  and  benefits  are  discounted  to 
present  values,  using  an  interest  rate  of  ten  per  cent,  the  break-even 
point  will  come  seven  years  after  cabinet  approval  of  the  concept,  or 
when  the  computerized  registry  has  been  in  operation  for  about  four 
years.  We  also  estimate  that  the  total  cost  to  Government  of  adopting  the 
computer  system  is  no  more  than  that  of  introducing  a  manual  system. 

We  have  then  compared  the  computerized  system  with  the  cost  of 
continuing  to  operate  the  present  dual  system,  with  the  following  results: 

1.  The  costs  of  the  computerized  system  exceed  the  benefits  up  to 
and  including  year  5. 

2.  Benefits  exceed  costs  from  year  6  onwards. 

3.  Benefits  treble  in  year  12.  This  results  from  a  sharp  reduction  in 
costs  due  to  the  completion  of  the  recommended  survey  program. 

4.  If  costs  and  benefits  are  reduced  to  present  values  using  a  dis- 
count rate  of  10%,  the  break-even  point  comes  at  about  the  end 
of  year  13,  i.e.  when  the  computerized  registry  will  have  been  in 
operation  for  10  years. 

5.  Thereafter  benefits  should  be  of  the  order  of  $9  million  per 
annum,  rising  to  $10  million  in  1986. 

6.  The  break-even  point  of  the  manual  system  with  the  present 
dual  system  would  be  well  outside  the  period  with  which  this 
study  is  concerned,  which  ends  in  1986. 
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1-2  94 

Conclusions 

We  conclude  that  the  benefits  of  converting  to  a  computer  system 
far  outweigh  those  of  adopting  a  manual  system.  We  also  conclude  that 
unless  the  benefits  are  far  greater  than  those  calculated  (admittedly  on  a 
conservative  basis)  in  the  report,  the  financial  viability  of  adopting  a 
manual  system  at  all  is  in  some  doubt. 

Our  conclusions  therefore  are: 

1.  The  proposed  change  to  a  land  registration  system  is  justified  on 
a  cost-benefit  analysis  of  the  projections  we  have  made. 

2.  Realization  of  potential  benefits  depends  on  the  introduction  of 
the  computerized  system. 

3.  There  would  appear  to  be  no  justification  for  delaying  the 
introduction  of  the  new  system.  The  sonner  the  new  registry 
becomes  operational,  the  sooner  will  the  benefits  be  derived. 


II     INTRODUCTION 

During  the  latter  months  of  1%(),  Kates,  Peat,  Marwick  &  Co. 
initiated  an  in-house  research  project  aimed  at  devising  a  system  of 
record  for  registration  of  title  to  land  which  would  be  completely  inde- 
pendent of  the  land  tenure  system  and  the  law  pertaining  to  rights  in 
land,  and  which  would  not  rely  for  implementation  on  the  completion  of  a 
precise  survey  of  every  lot.  By  the  end  of  December,  this  study  had 
proceeded  far  enough  for  us  to  be  assured  that  such  a  system  is  a  practic- 
able possibility. 

We  were  afforded  the  opportunity  to  discuss  our  concepts  with 
Mr.  R.  E.  Priddle,  Director  of  Land  Registration,  who  advised  us  that  the 
Law  Reform  Commission  were  currently  examining  the  law  as  it  relates 
to  the  recording  of  title  to  land.  We  were  subsequently  contacted  by  the 
Chairman  of  the  Law  Reform  Commission,  Mr.  H.  Allan  Leal,  and  made 
presentations  of  our  ideas,  first  to  Mr.  Leal  and  Professor  Risk,  the 
Commission's  advisor,  and  then  to  the  whole  Commission.  As  a  result  we 
were  requested  to  submit  a  formal  proposal  for  undertaking  a  compara- 
tive cost  analysis  of  computerized  and  manual  systems  of  recording  title 
to  land. 

Terms  of  Reference 

The  primary  objective  of  the  study  has  been  to  compare  the  costs 
of  setting  up  and  operating  a  manual  system  as  opposed  to  a  computer- 
ized system  to  implement  the  provisions  of  proposed  comprehensive  land 
titles  legislation.  A  secondary  objective  is  to  relate  such  a  program  to  the 
costs,  both  to  government  and  the  private  sector,  of  continuing  to  operate 
the  present  dual  system,  and  to  outline,  in  broad  terms,  a  practicable 
schedule  for  making  the  change. 

Approach 

Our  approach  to  the  study  has  been  conservative.  Any  analysis  of 
this  type  involves  attempting  to  foresee  the  future.  No  matter  how 
sohpisticated  the  techniques  used  such  a  process  is  fraught  with  un- 
certainty. We  are  very  conscious  of  this  fact,  and  hence  have  preferred  to 
err  on  the  side  of  caution.  Our  estimates  of  costs  tend  to  be  high,  our 
estimates  of  benefits  low,  and  our  conclusions  are  therefore  founded  on 
more  stringent  conditions  than  those  likely  to  pertain. 

We  have  used  the  best  factual  data  which  is  available,  and  in  this 
context  must  thank  the  Department  of  Municipal  Affairs,  the  Depart- 
ment of  Public  Works,  and  the  Department  of  Revenue  for  their  help.  We 
must  also  make  especial  mention  of  the  assistance  we  received  from  the 
Director  of  Land  Registration,  who  in  addition  to  providing  data  from 
his  own  office  arranged  for  a  questionnaire  to  be  circulated  to  all  Registry 
and  Land  Titles  Offices.  We  have  also  made  considerable  use  of  a  sample 
survey  of  search  times  which  was  conducted  by  Professor  Risk  and 
analyzed  by  Woods  Gordon  &  Co. 
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The  calculations  of  costs  for  the  new  systems  rely  very  heavily  on 
time  estimates  for  the  procedures  envisaged.  For  the  computerized 
system  we  have  relied  on  our  own  experience.  For  th  manual  system  we 
have  sought  advice  from  persons  with  a  great  deal  of  experience  in  and 
knowledge  of  registration  of  title  in  Ontario,  notably  Mr.  J.  H.  Guinn, 
Senior  Deputy  Master  of  Titles  in  the  Toronto  Land  Titles  Office  and,  of 
course,  Professor  Risk.  In  this  instance  the  times  we  have  used  represent 
the  lowest  reasonable  figure  which  could  be  adopted. 

Our  cost  estimates  are  therefore  based  on  a  manual  system  which  is 
appreciably  more  efficient  in  terms  of  number  of  instruments  registered 
per  member  of  staff  than  that  used  in  the  present  Land  Titles  Offices. 
The  computer  system,  on  the  other  hand,  has  been  costed  using  estimates 
which  are  on  the  safe  side.  We  would  therefore  expect  the  benefits  to  be 
derived  from  adopt  ng  a  computer  system  to  be  more  than  those  we 
derive  later  in  the  report. 

Definitions 

In  order  to  avoid  misunderstandings  we  shall  define  terms  which  we 
use,  which  in  the  context  of  recording  title  to  land  in  Ontario  might 
otherwise  be  ambiguous.  A  full  glossary  is  attached  as  Appendix  A;  but 
the  definitions  of  a  few  especially  important  terms  are  included  at  this 
point  for  the  sake  of  added  clarity. 

Land  Registration  is  the  term  used  to  describe  the  proposed  new 
comprehensive  land  titles  legislation.  This  is  to  differentiate  it 
from  the  systems  of  records  currently  mentioned  under  the 
Registry  Act  and  Land  Titles  Act. 

Lot — a  single  distinct  self-contained  and  continuous  piece  of 
ground  bounded  on  all  sides  by  other  similar  contiguous  pieces 
of  ground.  This  is  distinct  from  a  parcel  as  presently  defined 
which  may  be  two  or  more  lots  under  one  ownership. 

Concession  Lot — means  exactly  what  it  says.  The  abbreviation 
"lot"  is  not  used  in  this  report. 
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Introduction 


In  a  conceptual  study  of  this  sort,  it  is  necessary  to  make  certain 
assumptions,  to  obtain  measures  of  current  volumes  of  relevant  com- 
ponents of  the  system,  and  to  project  these  volumes  for  a  practical  period. 
In  this  Section,  we  shall  define  the  assumptions  we  have  made,  describe 
the  data  base  which  we  have  used  and  comment  upon  its  accuracy,  and 
describe  the  projections  we  have  made. 

Assumptions 

Some  of  the  assumptions  we  have  made  relate  to  policy,  others  to  the 
types  of  equipment  to  be  used  and  its  anticipated  service  life. 

Number  of  Offices 

We  have  assumed  that  the  number  of  offices  to  be  operated  by  the 
Land  Registry  will  remain  constant  at  66.  We  are  conscious  of  the  op- 
posing pressures  which  will  influence  the  number  of  offices  ultimately 
decided  upon.  On  the  one  hand,  it  might  be  feared  that  any  reduction  in 
the  number  of  offices  would  reduce  the  level  of  service  to  the  public :  on 
the  other,  there  are  considerable  economies  to  be  effected  by  reducing  the 
number  of  offices  to  an  acceptable  minimum,  and  these  economies  would 
undoubtedly  be  greater  for  a  computerized  system  than  for  a  manual 
system. 

The  basic  network  of  Land  Registry  Offices  has  changed  relatively 
little  over  the  years,  during  which  time  communications  have  improved 
beyond  recognition.  It  would  therefore  seem  reasonable  to  anticipate  that 
some  rationalization  will  be  considered  over  the  next  few  years.  If  this  is 
the  case,  we  would  suggest,  bearing  in  mind  the  benefits  (see  Appendix  C) 
of  co-operation  with  the  Assessment  Branch  of  the  Department  of 
Municipal  Affairs,  that  careful  consideration  be  given  to  the  distribution 
of  and  areas  served  by  the  Regional  and  Sub-Regional  Assessment  offices. 
The  Assessment  Branch  currently  operates  32  Regional  and  18  Sub- 
Regional  Offices. 

Minimum  Desirable  Staff 

We  assume  the  minimum  desirable  number  of  staff  required  to 
operate  an  office,  bearing  in  mind  holidays  and  sickness,  to  be  three. 

Date  of  Introduction 

We  assume  the  earliest  practical  date  for  the  introduction  of  com- 
puterized Land  Registration  to  be  January  1,  1975.  This  takes  into 
account: 

-time  required  by  Government  to  consider  the  Law  Reform 
Commission's  report 

-  legal  drafting 
-passing  of  the  bill 
-system  design  and  testing. 


97 


1 1 1-2  98 

Once  the  bill  has  been  finalized,  the  work  of  title  search  and  map  pre- 
paration could  be  undertaken  parallel  with  the  system  design  and  testing, 
so  that  when  the  system  became  operational,  a  considerable  amount  of 
data  would  be  ready  to  be  fed  in.  We  estimate  that  the  search  and  map- 
ping program  for  the  relatively  straightforward  lots,  which  include  those 
currently  held  under  the  Land  Titles  Act,  could  be  completed  in  five 
years,  and  would  cover  not  less  than  85  per  cent  of  the  lots  in  Ontario. 
The  more  difficult  cases  would  subsequently  be  dealt  with  in  a  systematic 
manner. 

The  assumption  that  15  per  cent  of  the  lots  will  be  "difficult"  is  our 
own,  based  on  discussions  we  have  had  with  registry  office  personnel,  and 
members  of  the  Assessment  Branch  engaged  in  Assessment  Mapping, 
plus  a  certain  amount  of  data  at  our  disposal.  We  consider  that  30  per  cent 
of  the  lots  in  Ontario  (including  most  of  the  14  per  cent  of  the  total  which 
we  estimate  to  be  under  the  Land  Titles  Act)  have  been  surveyed  suffi- 
ciently recently  for  few  difficulties  to  arise.  This  means  that  of  the  re- 
maining 70  per  cent,  about  one  lot  in  five  will  be  "difficult". 

Cottage  properties,  which  frequently  do  have  problems,  especially  of 
description,  may  constitute  10  per  cent  of  the  lots  in  Ontario  by  1975. 
Apart  from  these  we  would  expect  problem  lots  to  be  concentrated  in 
Southern  Ontario  where  economic  pressures  have  resulted  in  more  fre- 
quent and  more  complex  dealings  with  land.  However,  these  are  the  very 
areas  where  the  impact  of  surveys  undertaken  in  the  last  ten  or  so  years 
is  greatest. 

We  therefore  consider  the  estimate  of  15  per  cent  to  be  realistic,  and 
consider  the  search  and  mapping  program  outlined  above  (i.e.  85  per  cent 
of  the  lots  to  be  completed  in  five  years)  to  be  practicable. 

Computer  Service  Life 

For  the  purposes  of  costing,  we  have  assumed  that  computer  and 
terminals  will  be  rented  from  the  manufacturer.  Agreements  are  normally 
for  a  period  of  one  year,  and  the  service  life  of  a  computer  is  in  the  region 
of  10-12  years.  We  have  taken  the  longer  of  these  two  periods  as  this 
coincides  with  official  Provincial  population  projections  which  are  avail- 
able for  1986. 

Equipment 

Costing  is  based  on  the  IBM  360  series.  IBM's  equipment  tends  to  be 
more  expensive  than  that  of  their  competitors  and  hence  should  represent 
an  upper  limit  of  cost.  In  practice,  we  anticipate  that  the  new  370  series 
announced  by  IBM  might  be  used,  but  information  as  to  capabilities  and 
costs  was  not  available  at  the  time  of  writing. 

Microfilm  Equipment 

Costs  are  based  on  equipment  produced  by  3M,  which  at  this  con- 
ceptual stage  seems  to  be  the  most  suitable. 
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Costs  of  the  Present  System 

Estimating  the  costs  of  the  present  system  is  marginal  to  the  terms 
of  reference  for  this  study.  Nevertheless,  an  estimate  is  made  for  two 
reasons : 

1.  To  show  the  order  of  the  additional  costs  to  the  public  of  the 
present  system. 

2.  To  justify  the  use  of  a  short  time  (five  years)  to  convert  to  a 
manual  system  in  the  comparative  cost  analysis. 

We  are  not  therefore  concerned  with  absolute  costs,  which  due  to 
lack  of  data  would  be  well  nigh  impossible  to  calculate  reliably,  but  rela- 
tive costs.  We  shall  therefore  calculate  the  savings  in  costs  which  would 
be  effected  by  operating  a  unified  manual  Land  Registration  system  as 
opposed  to  the  present  combination  of  Registry  Act  and  Land  Titles 
systems.  We  shall  also  estimate  the  savings  to  the  building  program  which 
would  derive  from  a  change  to  a  unified  system. 

Operating  Costs 

The  data  we  have  to  work  with  result  from  an  analysis  undertaken 
by  Woods  Gordon  &  Co.  of  information  collected  by  Professor  Risk, 
together  with  time  estimates  made  by  Professor  Risk  after  he  had  con- 
sulted representative  members  of  the  legal  profession.  We  propose  to  use 
conservative  assumptions  in  making  this  estimate,  and  regard  the  saving 
we  deduce  as  a  minimum  figure. 

A  ssumptions 

1.  That  the  operating  costs  to  Government  of  the  new  Manual 
Land  Registries  would  be  the  same  as  those  functioning  at  the 
present  time.  We  estimate  -that  with  the  streamlining  envisaged 
in  Section  VII,  The  Manual  System,  productivity  expressed  in 
terms  of  numbers  of  instruments  registered  per  member  of  staff 
(excluding  headquarters  staff)  could  be  increased  over  that 
currently  pertaining.  In  the  sense  of  estimating  savings,  this 
assumption  is  therefore  conservative. 

2.  That  times  taken  for  closing,  etc.  will  not  change  significantly. 

3.  That  all  searching  will  be  done  by  a  conveyancer  rather  than  by 
a  lawyer.  We  are  aware  that  this  is  not  the  case;  but  we  do  not 
have  statistics  as  to  the  relative  proportions  of  searches  done  by 
conveyancers  and  lawyers.  Despite  the  fact  that  lawyers  take 
less  time,  the  cost  of  their  time  far  outweighs  this  fact,  and 
hence  the  assumption  we  have  made  is  conservative. 

4.  That  the  time  taken  for  a  search  in  the  Registry  Office  averages 
167  minutes.  This  figure  is  the  lower  limit  of  the  90%  confidence 
level  derived  bv  Woods  Gordon  &  Co.  for  Southern  Ontario  and 
Toronto. 
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5.  That  the  time  taken  for  a  search  in  the  Land  Titles  Office  is 
66  minutes.  This  figure  is  the  upper  limit  of  the  90%  confidence 
level  for  Southern  Ontario  and  Toronto. 

6.  That  a  lawyer  will  take  five  minutes  longer  to  examine  a  search 
of  a  Registry  Office  title  than  one  under  the  Land  Titles  Act. 
Professor  Risk  estimates  the  time  to  be  between  five  and  ten 
minutes.* 

7.  That  conveyancers  cost  $3.50  per  hour  (i.e.  $122.50  per  week). 
Professor  Risk's  figure  is  $125  -  $150  per  week. 

8.  That  lawyers'  time  is  worth  $30.00  per  hour. 

It  might  be  argued  that  the  101  minute  difference  in  search  times  is 
too  high  for  Northern  Ontario.  This  could  be  the  case,  but  the  statistical 
data  are  not  available  to  support  or  negate  the  argument.  We  have 
evidence,  however,  that  in  the  more  remote  areas  lawyers  tend  to  do  their 
own  searches.  The  Woods  Gordon  &  Co.  figures  show  that  for  lawyers  in 
Northern  Ontario  a  Registry  Office  search  takes  an  average  21  minutes 
longer  than  a  Land  Titles  search.  We  may  thus  compare  costs  as  follows: 

Cost  of  101  minutes  of  conveyancer  time 

@  3.50  per  hour.  $  5.90 

Cost  of  5  minutes  of  lawyers'  time 

@  $30.00  per  hour  (examination).  $  2.50 


TOTAL  $  8.40 

Cost  of  21  minutes  of  lawyers'  time 

@  $30.00  per  hour  (search  and  examination).  $10.50 

We  therefore  consider  the  assumptions  made  above  to  be  both  justified 
and  conservative. 

Cost  Saving 

Cost  saving  is  therefore  comprised  in  the  main  part  of  savings  in 
search  time  and  time  taken  to  examine  searches.  For  1969, 

732,734  instruments  were  registered  in  Registry  Offices.  For  every 
100  deeds  registered  72  searches  are  made.** Hence  No.  of  Searches 
=  t^  x  732,734  =  527,568. 
The  additional  cost  per  search  as  derived  above  is  $8.40.  Hence  additional 
cost   of   Registry   Office   System  =  527,568  x  $8.40  =  $4.4  million   ap- 
proximately. 


'This  excludes  time  taken  to  solve  problems  identified  in  the  search.  Land  Registration 
will  reduce  these  to  a  minimum,  and  the  savings  could  be  considerable.  In  excluding  such 
savings  from  our  calculations  we  are  taking  a  very  conservative  approach. 

>*See  page  111-16 
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This  conclusion  is  most  important.  The  extra  cost  to  the  public  of 
the  Registry  Office  system  was  not  less  than  $4.4  million  in  1969.  A 
similar  calculation  based  on  less  conservative  but  nonetheless  realistic- 
assumptions  shows  that  this  figure  could  be  as  high  as  $8  million.  To 
place  these  figures  in  perspective,  it  is  worth  noting  that  the  gross  cost  to 
Government  of  operating  the  Registry  and  Land  Titles  Offices  in  1969 
was  approximately  $5.1  million. 

Office  Building  Program 

We  have  estimated  the  required  office  building  program  using  data 
and  rules-of-thumb  provided  by  the  Planning  and  Programming  Branch 
of  the  Department  of  Public  Works.  These  are: 

1.  5,000  documents  stored  requires  6.6  square  feet  of  space. 

2.  Multiplying  (1),  totalled  for  all  documents  stored,  by  6  gives  a 
total  square  footage  requirement  for  a  given  office. 

These  rules  imply  an  operating  area  of  39.6  square  feet  for  5,000  docu- 
ments stored,  or  8  square  feet  per  1,000  documents  stored. 

In  costing  office  expansion,  we  have  used  the  figure  of  $35  per  square 
foot  (including  furniture  and  minimal  ancillary  services).  From  these 
figures,  we  have  estimated  the  likely  cost  of  the  building  program  which 
will  be  necessary  if  the  present  dual  system  is  continued.  This  works  out 
at  $2.84  million  by  1986  and  $4.58  million  by  1991.  This  expense  will 
probably  be  entirely  unnecessary  if  the  decision  to  go  ahead  with  a  Land 
Registration  System  is  taken  fairly  soon,  although  the  implication  of  a 
decision  to  delay  building  would  be  that  certain  offices,  e.g.  Ottawa, 
Windsor,  London,  etc.  would  be  working  under  cramped  conditions  for 
several  years.  We  would  suggest  that  the  building  program  should  there- 
fore be  one  of  the  major  factors  in  established  priorities  for  conversion. 

The  full  benefits  of  savings  in  this  program  are  likely  to  be  felt  only  if 
a  computerized  system  were  to  be  adopted.  An  undefined  proportion 
thereof,  which  could  only  be  finalized  after  detailed  study,  would  accrue 
if  a  manual  system  were  to  be  introduced. 

The  Data  Base  and  Projections 

These  two  subjects  have  been  combined  for  the  sake  of  clarity. 

The  Number  of  Lots  in  Ontario 

The  estimate  of  the  number  of  lots  in  Ontario  in  1969  is  based  on 
A  cessment  Sheets  submitted  by  each  County  to  the  Department  of 
Municipal  Affairs.  These  records  are  not  complete;  but  provide  a  very 
substantial  sample. 

The  completed  returns  showed  that  there  were  1,772,524  lots  in  an 
area  in  which  79.5  per  cent  of  the  population  of  Ontario  resided.  Alter 
discussions  with  the  Department  of  Municipal  Affairs,  it  was  agreed  that 
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population  represented  the  most  reasonable  basis  for  expansion  of  this 
figure.  We  therefore  estimate  the  number  of  lots  in  Ontario  in  1969  to  be 
2.2  million,  and  regard  this  figure  to  be  accurate  to  ±  100,000 

Rate  of  Increase  of  Lots 

Our  estimate  of  the  rate  at  which  new  lots  are  being  created  is  based 
on  data  supplied  by  the  Community  Planning  Branch  of  the  Department 
of  Municipal  Affairs.  Complete  records  are  available  for  only  four  years, 
1966  to  1969  inclusive. 

The  statistics  for  each  year  consist  of  the  following  items: 

1.  Number  of  final  approved  subdivision  lots*  (S) 

2.  Number  of  final  approved  subdivision  applications  (which  ap- 
proximates to  the  number  of  lots  subdivided).  (A) 

3.  Number  of  Minister's  consents  granted  (M) 

4.  Number  of  consents  granted  by  Committees  of  Adjustment.  (C) 

Visual  inspection  of  a  sample  prepared  by  the  Department  of  Municipal 
Affairs  indicates  that  approximately  95  per  cent  of  consents  granted  under 
items  3  and  4  resulted  in  a  new  lot  being  created. 

Increase  in  lots  for  each  year  was  calculated  using  the  following 
formula: 

c       A       95  (M  +  C) 
Increase  =  S  —  A  -\ infi 

The  rate  of  increase  over  the  four  years  fluctuates  widely,  the  1969 
figure  being  twice  as  large  as  that  for  1966.  Four  years  is  not  sufficiently 
long  to  define  any  meaningful  trend,  and  we  were  therefore  forced  into 
adopting  another  method  of  projection. 

We  have  therefore  assumed  that  the  four  years  for  which  statistics 
are  available  represents  a  typical  four  year  period.  We  then  relate  growth 
in  number  of  lots  to  population  growth  over  the  same  period  as  follows: 

Increase  in  number  of  lots,  1966-69  incl.  106,281 

Increase  in  population,  1966-69  incl.  664,000 

Ratio  of  lots/population  0.16 

Anticipated  increase  in  population  1969-86  2,814,000 

(Official  Ontario  projections,  medium 
fertility,  50,000  immigration  rate) 

hence  increase  in  lots  to  1986  -  2,814,000  x  0.16  450,290 

Say  450,000. 


*These  figures  have  not  been  adjusted  where  subdivision  applications  were  revised  before 
receiving  final  approval,  but  this  will  make  little  difference  to  the  total  numbers. 
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We  therefore  estimate  that  the  number  of  lots  in  1986  will  have  increased 
to  2.7  million*  ±  100,000. 


Number  of  Registrations  1 986 

In  June  1970,  the  Planning  and  Programming  Branch  of  the  Depart- 
ment of  Public  Works  produced  a  volume  entitled  "Registry  Office 
Workload  Forecast  1971  -  1991",  which  projects  the  workload  for  in- 
dividual registry  offices  for  every  year  to  1991. 

In  order  to  compare  with  the  Provincial  totals  so  evolved,  and  to 
calculate  the  magnitude  of  the  likely  fluctuations  about  the  mean  figures 
so  derived,  we  constructed  our  own  regression  model  for  forecasting  the 
number  of  registrations  in  Ontario,  based  on  trends  in  population.  The 
formula  derived  from  this  regression  is: 

y  =  -154.4  +  0.132x 
where  y  =  number  of  registrations 

x  =  population  in  the  Province  of  Ontario. 

The  comparison  of  the  two  projections  for  1991  is  as  follows: 

D.P.W.  KPM&Co. 

Projection         Projection 


No.  of  Registrations — 1991  "ir 

&  million 


.187  1.208 

million 


These  figures  represent  mean  estimates,  about  which  the  actual 
number  of  registrations  will  fluctuate  within  limits.  It  is  possible  to  define 
a  band  within  which  probability  indicates  that  not  less  than  95%  of  the 
yearly  totals  will  fall.  The  following  figures  are  applicable  to  1986,  the 
terminal  year  of  the  study.  The  mean  estimate  is  derived  from  the 
Department  of  Public  Works'  projections,  the  95%  confidence  level  from 
our  own  calculations. 

Number  of 
Registrations 


1986  1,087,564  ±  61,200  or  1.03  to  1.15  million 

The  computer  system  must  be  designed  to  be  able  to  cope  with 
fluctuations  above  the  mean,  and  therefore  the  figure  of  1.15  million 
registrations  in  1986  will  be  adopted  for  design  purposes. 


*This  figure  is  derived  by  adding  the  number  of  lots  in  I960,  i.e.  2.22  million  (rounded  to 
2.2  million  above)  to  the  increase  of  0.45  million         2.67  million,  rounded  to  2.7  million 


This  is  defined  by  a  band     |    2  Standard  Deviations  in  width.    The  Standard  Deviation  is 
a  measure  of  the  variation  of  the  base  data  from  the  closest  fitting  trend  line. 
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Adjusted  Projections 

These  figures  are  derived  from  historical  trends  and  do  not  take  into 
account  recent  changes  in  both  practice  and  legislation.  Two  new  factors 
are  likely  to  influence  the  number  of  registrations: 

1 .  The  general  adoption  of  the  five-year  mortgage  term.  If  we  make 
the  conservative  assumption  that  the  average  plan  for  mortgages 
is  ten  years,  this  means  that  for  every  mortgage  formerly  regis- 
tered and  discharged  in  the  past,  two  will  be  registered  in  the 
future.  The  marked  increase  will  result  after  the  initial  five-year 
period  has  expired;  i.e.  between  three  and  four  years  from  now. 

The  question  of  whether  a  renewal  of  a  five-year  mortgage  for  a 
further  five  years  would  result  in  0,  1,  or  2*  instruments  being 
registered  was  discussed  with  Mr.  Leal  and  Professor  Risk,  and 
it  was  agreed  that  for  the  purposes  of  estimation  the  latter,  i.e.  2, 
additional  documents  should  be  assumed. 

It  is  only  possible  to  make  approximate  estimates  of  how  this 
might  affect  the  number  of  registrations.  From  a  sample  survey 
undertaken  by  the  Director  of  Land  Titles,  we  are  aware  that 
mortgages/charges  constitute  20  per  cent  of  the  deeds  regis- 
tered.** Therefore  to  the  figure  already  projected  for  1986,  a 
correction  amounting  to  a  discharge  and  recharge  for  every 
mortgage  registered  in  1981  must  be  added.  We  may  therefore 
make  the  following  calculations: 

Estimated  number  of  registrations  in  1981  1.02  million 

Number  of  mortgages  in  1981 

(20%  of  1.02  million)  0.25  million 

Hence  additional  number  of  discharges  and 

charges  in  1986  (=  0.25  x  2)  0.50  million 

First  estimate  for  number  of  registrations  in  1 986         1.15  million 
Corrected  total  1.65  million 


The  Condominium  Act  of  1967.  In  the  period  1961-66,  the  per- 
centage of  owner  occupied  dwellings  in  Ontario  declined  from 
70.5  per  cent  to  67.1  per  cent.  This  may  be  largely  attributed  to 
the  rapid  growth  of  apartment  blocks  in  that  period. 

The  Condominium  Act  of  1967  made  it  possible  to  purchase  a 
unit  in  a  condominium,  and  it  is  hence  anticipated  that  the  trend 
will  be  reversed.  If  it  is  assumed  that  the  percentage  of  owner 
occupied  dwellings  will  have  returned  to  the  1966  level  (i.e. 
70.5%)  by  1986  we  may  make  the  following  calculations: 


*That  is,  extension  by:  unregistered  agreement;  memorandum  of  variation  of  terms  and 
conditions;  discharge  and  new  mortgage  or  charge,  respectively. 

**The  sample  covers  36  offices  which  registered  632,673  of  the  849,761  instruments  regis- 
tered in  1969.  Of  this  632,673  instruments  130,528  were  mortgages,  i.e.  20.6  per  cent. 
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Occupied  dwellings  1966  1.88  million 

Owner  occupied  dwellings  1966  @  67.1%  1.27  million 

Number  of  lots  in  Ontario  1966  2.11  million 

Ratio  of  owner  occupied  1 .27 

dwellings  to  total  lots  2.11 

No.  of  lots  1986  2.67 

XT  t  •      1    267    X     127  1    fil  IT 

No.  of  owner  occupied ~~Tj =  *■•"*■  million 

Assume  that  this  number  represents  ownership  level  of  67.1%. 

.'.Total  adjusted  to  2.67  x  1.27  x  70.5 

ownership  rate  of  70.5%  =  2.11  x  67.1  '  lW  milllon 

/.Adjust  no.  of  lots  1986  =  2.67  +  1.69  --  1.61  =  2.75  million 

2.67  million  lots  are  expected  to  generate  1.65  million  instruments 

.'.2.75  million  lots  should  generate  — — ~  ^7  —  =  1.70  million 

This  represents  a  49  per  cent  increase  over  the  adopted  working 
hypothesis  of  1.15  million  registrations  in  1986. 

Forecasts  such  as  these  are  based  on  assumptions,  which  will  be 
influenced  by  the  Commission's  recommendations  as  to  the  legal  pro- 
cedures necessary  to  properly  record  the  types  of  transaction  envisaged. 
Once  the  provisions  of  the  new  legislation  are  known,  it  will  be  possible  to 
refine  these  projections  as  a  basis  for  system  design. 

The  object  of  preparing  an  adjusted  estimate  at  this  time  is  to  show 
that  we  consider  the  volumes  derived  by  projection  of  the  historic  trend 
to  be  conservative.  For  manual  operations,  cost  per  unit  handled  tends  to 
remain  steady  with  increase  in  volume,  and  indeed  may  increase  when  the 
total  number  of  transactions  becomes  very  high.*  In  contrast,  increase  in 
volume  usually  results  in  a  lowering  of  cost  per  individual  transaction 
when  electronic  data  processing  methods  are  used.  A  word  of  warning  is, 
however,  appropriate  at  this  point.  A  graph  of  unit  costs  against  volume 
would  not  show  a  steady  decline.  When  volume  reaches  a  certain  level,  it 
becomes  necessary  to  change  to  a  bigger  central  computer.  A  medium 
sized  computer  operating  at  full  capacity  will  probably  generate  lower 
unit  costs  than  a  large  computer  operating  at  perhaps  50  per  cent  capa- 
city. This  point  is  not  as  serious  as  might  appear  at  first  sight,  because  the 
several  hardware  manufacturers  produce  a  range  of  sizes  which  provides 
a  considerable  element  of  choice. 

Bearing  in  mind  the  reservations  included  in  the  previous  paragraph, 


*There  are  indications  that  there  is  an  optimum  size  for  a  manually  operated  Land  Titles 
Office,  beyond  which  it  becomes  unwieldy,  in  which  case  unit  costs  would  tend  to  rise. 
Were  a  Manual  System  to  be  selected,  we  consider  that  careful  attention  should  be  paid 
to  this  point  in  the  system  design. 
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we  are  therefore  of  the  opinion  that  the  conservative  projections  adopted 
as  a  basis  for  comparative  cost  analysis  in  this  study  tend  to  show  the 
computerized  system  in  a  less  favourable  light  than  would  be  the  case 
were  volumes  to  increase  at  a  higher  rate. 

Number  of  Searches 

The  estimate  of  number  of  searches  is  a  weighted  average  based  on  a 
sample  of  34  Registry  and  Land  Titles  Offices  which  in  1969  handled 
500,775  of  the  provincial  total  of  849,761  instruments  registered.  From  the 
returns  made  by  these  registries,  it  is  estimated  that  an  average  of  72 
searches  are  made  for  every  100  documents  registered.*  If  this  figure 
seems  low,  it  must  be  remembered  that  one  search  will  frequently  serve 
two  or  more  instruments,  e.g.,  a  transfer  and  charge,  and  that  not  all 
instruments,  e.g.  a  Mechanic's  Lien,  require  a  search.  We  have  referred 
this  estimate  to  the  Director  of  Land  Registration  who  considers  it  to  be 
reasonable. 

Number  of  Instruments  per  Search 

The  average  number  of  instruments  reviewed  per  search  was  derived 
from  a  weighted  arithmetic  mean  based  on  a  sample  of  31  Land  Registries 
which  registered  468,314  instruments  in  1968.  The  figure  of  20  derived  in 
this  way  is  again  considered  reasonable  by  the  Director  of  Land  Regis- 
tration. 

Number  of  Pages  per  Instrument 

The  average  number  of  pages  per  instrument  is  stated  by  the  Director 
of  Land  Registration  to  be  approximately  five.  This  figure  has  been  used 
in  our  calculations  for  all  instruments  with  the  exception  of  transfers. 
These  latter,  which  will  be  prepared  on  prescribed  forms,  are  assumed  to 
comprise  two  pages  each  only. 

Peak  Volumes 

Peak  day  volume  was  estimated  from  returns  from  36  registry  offices 
which  in  1969  registered  632,673  instruments.  Actual  counts  were  made  in 
each  of  these  offices  of  volumes  for  nine  known  busy  days  selected  by  the 
Director  of  Land  Registration. 

The  1969  position  was  somewhat  complicated  by  the  fact  that  June 
30  fell  on  a  Monday,  i.e.  there  was  just  one  working  day  between  the 
weekend  and  the  July  1  holiday.  The  actual  peak  day  was  found  to  be 
June  27;  June  30  being  the  second  highest  day  by  a  wide  margin. 

We  have  thus  been  forced  into  the  position  of  making  an  estimate  for 
the  normal  peak  volume  day  (June  30)  from  an  atypical  year.  We  have 
done  this  by  assuming  that  if  1969  had  not  been  an  atypical  year,  the 


♦Inspection  of  the  form  of  response  to  the  questionnaires  suggests  that  this  figure  is 
probably  accurate  to  within  ±  ten  per  cent. 
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Juno  30  volume  might  have  been  expected  to  be  the  June  27  volume   f  20 
per  cent. 

Based  on  this  assumption,  we  find  that  peak  day  volume  may  be 
expected  to  be  1.147  per  cent  of  annual  volume  in  any  given  year,  i.e. 

9,750  registrations  approximately  1969 
13,200  registrations  approximately  1986. 

We  also  assume  that  on  the  peak  day,  normal  searching  would  be  at 
a  minimum,  activity  being  largely  confined  to  sub-searches  relating  to 
closing.  We  understand  that  this  is  the  situation  at  the  present  time. 
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IV— THE  LEGAL  BASE 

Introduction 

In  Section  III,  we  were  primarily  concerned  with  the  volumes  which 
any  Land  Registration  system  will  be  called  upon  to  handle.  In  this 
Section,  we  shall  deal  with  what  must  be  recorded  in  order  to  satisfy  the 
requirements  of  the  law. 

In  order  to  make  this  study  as  pragmatic  as  possible,  it  is  necessary 
to  make  assumptions  as  to  what  the  provision  of  any  future  law  relating 
to  Land  Registration  will  be.  On  the  basis  of  three  reports*  prepared 
during  1969  for  the  Law  Reform  Commission  by  Professor  Risk,  we 
evolved  a  provisional  list  of  assumptions,  which  were  subsequently  re- 
viewed in  detail  with  the  Chairman  of  the  Commission,  Mr.  H.  Allan  Leal, 
and  Professor  Risk.  During  these  discussions  it  was  made  clear  that  the 
Law  Reform  Commission  had  not  at  that  time  finalized  its  approach  to 
certain  issues.  In  such  cases  the  Chairman  defined  working  hypotheses 
which  have  been  adopted  for  the  purposes  of  this  study;  but  which,  as  he 
emphasized,  do  not  commit  the  Commission  in  any  way. 

The  legal  base  of  the  study  has  therefore  been  prescribed  by  the 
Chairman  and  his  advisor.  In  our  discussions,  we  have  been  careful  at  all 
times  to  distinguish  between  the  Commission's  functions  as  law-reform 
advisors  to  the  Provincial  Government,  and  our  own  as  advisors  re  the 
recording  system  to  the  Commission.  In  emphasis  of  this  point,  it  is  worth 
noting  that  we  consider  that  the  recording  system  we  propose  has  the 
necessary  inherent  flexibility  to  cope  with  such  changes  in  approach  as 
may  result  from  the  Commission's  further  deliberations. 

General  Requirements  of  the  System 

We  shall  deal  first  with  the  general  requirements  of  the  system,  and 
subsequently  with  specific  legal  requirements  as  they  relate  to  ownership 
and  to  various  possible  types  of  claims. 

The  Nature  of  the  Record 

The  record  may  be  conveniently  considered  to  be  comprised  of  three 
parts : 

1.  The  current  status  of  the  lot.  This,  together  with  copies  of  the 
relevant  supporting  instruments,  must  be  capable  of  immediate 
recall. 


*Preliminary  Study  on  Land  Registration,  April  1969 
Recording  Title  to  Land:  A  Proposal,  July  1969 
Recording  Title  to  Land:  A  Preliminary  Report,  October  1969 
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2.  The  history  of  the  lot.  This  must  be  retained  and  should  be 
capable  of  recall,  together  with  copies  of  the  supporting  in- 
struments, on  an  overnight  basis. 

3.  The  history  of  superseded  lots,  again  to  be  retained,  and  be 
capable  of  recall  with  supporting  instruments  on  an  overnight, 
or  perhaps  even  on  a  weekly  basis. 

As  instrument  records  will  be  kept  on  microfilm  (this  will  be  dealt 
with  more  fully  in  Section  VI)  precedent  suggests  that  the  original  in- 
struments should  also  be  kept,  at  least  for  a  number  of  years.  As  reference 
to  the  original  documentation  is  likely  to  be  required  only  in  the  case  of 
forgery,  access  time  is  not  of  great  significance,  and  hence  a  central 
repository  located  where  storage  is  cheap  would  be  acceptable. 

The  Content  of  the  Record 

In  order  to  provide  a  clear  picture  of  the  status  of  the  lot,  whether 
current  or  historical,  the  following  information  must  be  recorded  in  the 
register  (whether  or  not  this  is  kept  electronically,  or  traditionally  in 
book  form) : 

1.  The  reference  number  of  the  lot. 

2.  The  reference  number  of  the  preceding  lot. 

3.  A  description  of  the  lot  boundaries. 

4.  The  name  of  the  owner  of  the  fee  simple. 

5.  The  reference  number  of  instruments  relating  to  claims,  together 
with  a  code  indicating  the  type  of  claim. 

In  addition,  it  will  be  necessary  to  file  all  supporting  instruments,  or 
copies  thereof,  in  logical  sequence. 

It  will  be  noticed  that  no  legal  requirement  for  an  index  map  has 
been  laid  down.  There  is  no  legal  need  for  an  index  map  purely  for  the 
purposes  of  conveyancing  and  we  have  been  especially  requested  to  review 
the  practicality  of  operating  a  Land  Registry  without  index  mapping. 
This  we  do  in  Section  V  of  this  report. 

Affirmation 

The  question  of  affirmation  is  not  critical  to  the  system  of  record,  but 
is  to  the  overall  staffing  requirements  of  registries,  whether  computerized 
or  manual. 

As  the  amount  of  additional  work  necessary  to  accord  affirmation  to 
a  particular  class  of  instruments  would  be  the  same  whether  a  com- 
puterized or  a  manual  system  were  to  be  adopted,  the  costs  of  affirmation 
cancel  out,  although  it  must  be  remembered  that  each  additional  category 
of  claim  which  is  affirmed  would  raise  the  overall  costs  of  both  systems. 

For  claims  which  will  not  be  affirmed,  a  simple  examination  of  fitness 
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for  registration  (rather  than  a  detailed  review  of  content)  will  be  all  that 
is  required. 

Summaries 

Professor  Risk  considers  it  desirable,  although  not  essential,  that  the 
register  should  contain  summaries  of  the  impact  of  the  more  important 
types  of  claim.  A  typical  example  is  a  Charge  Summary  which  might  read : 

"Subject  to  a  change  in  favour  of  "A"  securing  a  principal  amount  of 
"X",  bearing  interest  at  the  rate  of  "Y"  per  cent  per  annum,  payable 
half  yearly  not  in  advance,  requiring  payments  of  "Z"  per  month  of 
principal  and  interest  and  having  a  term  of  "N  years". 

The  cost  of  including  such  summaries  are  examined  in  Appendix  D. 

Specific  Legal  Points 

The  following  specific  points  are  not  covered  in  the  general  discussion 
above. 

Ownership  and  Transfer  of  Ownership 

1.  Sale  of  part  (except  an  undivided  interest)  shall  only  be  permis- 
sible after  the  subdivision  of  a  lot,  and  the  creation  of  two  or 
more  lots.  Such  subdivision  need  not  be  surveyed  unless  the 
Commission  decides  that  this  is  desirable 

2.  Ownership  shall  imply  ownership  of  mineral  rights  unless  these 
are  specifically  excluded. 

3.  A  deed  of  transfer  may  include  restrictive  covenants  and  ease- 
ments. 

4.  Mineral  rights  shall  be  conveyed  only  with  respect  to  the  whole 
lot,  i.e.  all  rights,  or  rights  to  one  or  more  specified  minerals  may 
be  transferred  for  a  complete  lot.  Sale  of  rights  over  part  of  a  lot 
shall  only  be  permissible  after  the  subdivision  of  the  lot  and  the 
creation  of  two  or  more  new  lots  (N.B.  This  assumes  mineral 
rights  will  be  affirmed  and  hence  that  the  record  should  be  very 
specific.  In  practice,  there  are  a  number  of  alternative  ways  of 
recording  mineral  rights  dependent  on  the  legal  intentions.) 

5.  Ownership  within  a  condominium  shall  be  defined  in  accordance 
with  the  description  registered  under  the  Condominium  Act. 


6.  Indeterminate  air  rights,  i.e.  those  not  capable  of  definition  of  a 
plan,  shall  not  be  affirmed,  and  shall  be  recorded  in  the  same 
manner  as  other  claims. 


Ill  IV-4 


Boundaries 


The  boundaries  recorded  will  be  the  best  description  of  the  lot  avail- 
able from  the  deeds.  They  may,  in  fact,  be  a  survey  plan  in  some  cases,  or 
may  be  a  metes  and  bounds  description. 

Claims 

The  Registry  will  record  the  existence  of  claims,  but  will  not  take 
any  position  regarding  their  legality.  The  following  types  of  claim  will  be 
recorded  by  simple  reference  to  the  instrument  which  creates  them : 

Leases 

Easements  (on  both  the  dominant  and  servient  title) 
-Options 

-Agreements  for  Sale 
-Mechanic's  Liens 

-Restrictive  Covenants 

-Judgements 

-Subdivision  Agreements 
-  Profit-a-Prendre 
-Rent  Charges 
-Licences 
-Restrictions. 

This  list  is  not  necessarily  exhaustive. 

Trusts,  Future  Interests  and  Estates 

These  matters  will  be  dealt  with  by  notices  placing  restrictions  on 
the  power  of  the  owner  to  sell. 

Public  Regulation  of  Land 

Zoning  will  not  normally  be  recorded  against  the  individual  lot  at 
the  present  time.  Copies  of  the  Zoning  By-Laws  should  be  available  in 
Registry  Offices.  In  specific  circumstances  e.g.  By-Laws  passed  under 
Section  26  of  the  Planning  Act,  the  By-Law  would  be  recorded  as  an  un- 
affimed  claim  in  the  usual  manner. 

Government  Liens 

Government  Liens  will  not  normally  be  registered  against  individual 
lots.  Government  Departments  will  have  the  option  of  registering  Liens, 
in  which  case  thev  would  be  recorded  as  an  unaffirmed  claim.  This  also 
provides  the  machinery  for  recording  any  minor  Liens  which  may  now  oi 
subsequently  be  required  to  be  recorded. 
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Cautions 

Cautions  will  cease  after  a  statutory  lapsed  time. 

Adverse  Possession 

Adverse  possession  will  not  be  recognized. 

Priority 

Priority  will  be  established  by  date  and  time  of  acceptance  for 
registration,  although  this  may  be  varied  by  the  registration  of  a  Memo- 
randum of  Rectification  in  specified  circumstances. 

The  Register 

The  Register  shall  be  public. 

Forms 

Where  affirmation  is  involved,  the  use  of  forms  will  be  mandatory. 
Optional  forms  designed  to  minimize  storage  required  will  be  prepared 
for  the  various  types  of  claim,  and  their  use  will  be  encouraged. 

Conclusion 


In  conclusion,  we  wish  to  emphasize  again  that  this  Section  does  not 
in  any  way  commit  the  Commission  to  any  of  the  assumptions  made 
therein.  We  are  confident  that  the  system  of  record  we  propose  is  suffi- 
ciently flexible  to  accommodate  any  changes  which  the  Commission  may 
wish  to  make.  Such  changes  should  not  affect  the  comparative  cost 
analysis  to  any  great  extent,  except  in  the  case  of  summaries,  which  are 
regarded  as  an  optional  extra  and  costed  in  Appendix  D. 

Retention  of  Original  Documents 


Original  instruments  shall  be  retained  (not  necessarily  in  individual 
registry  offices)  for  a  period  of  ten  years,  after  which  they  shall  be 
destroyed.  This  is  current  practice  in  some  Land  Title  Offices  (notably  in 
Toronto)  at  the  present  time. 
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GENERAL  INTRODUCTION  TO  LAND 
REGISTRATION  SYSTEMS— ONTARIO 


Introduction 


Maintaining  a  Register  of  Title  to  Land  in  Ontario  will  involve  creat- 
ing a  file  containing  data  for  2.2  million  lots  in  1969,  which  is  expected  to 
increase  to  2.7  million  lots  in  1986.  In  1969,  this  file  would  have  required 
updating  850,000  times,  and  would  have  been  entered  to  search  title  on 
approximately  612,000  occasions.  Conservative  estimates  (see  Section  III) 
indicate  that  these  figures  will  increase  to  1.15  million  and  0.83  million 
respectively  by  1986;  a  more  realistic  estimate  which  takes  into  account 
the  change  with  a  five-year  term,  and  the  effect  of  the  Condominium  Act 
suggests  that  these  could  be  1.7  million  and  1.2  million  respectively. 

Even  though  we  use  the  conservative  figures  in  this  report,  the  very 
volumes  involved  suggest  that  consideration  should  be  given  to  the  use  of 
electronic  data  processing  methods,  both  to  reduce  cost  and  no  less 
important,  to  provide  a  quicker  and  more  effective  service  to  the  public. 
The  nature  of  land  records  points  to  the  requirement  for  a  data  system 
with  very  specific  characteristics.  We  have  therefore  devised  a  concept 
which  is  compatible  with  a  wide  range  of  legal  alternatives,  and  which  is 
especially  suited  to  conditions  as  they  currently  pertain  in  the  Province 
of  Ontario. 

Desirable  Characteristics 

The  desirable  characteristics  of  a  computerized  system  of  record  are 
the  same  as  those  for  a  manual  system.  Briefly  summarized  they  are  as 
follows* : 


-security 
-simplicity 
-logical  ordering 
-accuracy 

-completeness  of  the  record 
-expedition 
-cheapness 
suitability  to  circumstances. 


*Six  of  these  characteristics  were  originally  prescribed  by  Sir  Charles  Fortescue-Brickdale 
in  Methods  of  Land  Transfer.  Of  the  other  two,  completeness  of  record  was  added  by 
Sir  Ernest  Dowson  K.B.E.  and  Mr.  V.L.O.  Sheppard  C.B.E.  in  their  book,  Land  Regis 
tration,  logical  ordering  is  a  suggestion  of  our  own. 
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The  first  five  of  these  need  no  further  explanation ;  the  last  three 
need  amplification. 

Expedition  and  Cheapness 

Cheapness  is  a  relative  term,  and  may  only  be  logically  evaluated  by 
a  comparison  of  alternatives.  In  the  context  of  dealing  with  land,  it  is 
intimately  linked  with  expedition.  On  the  Government  side,  the  cost  of 
handling  a  given  number  of  transactions  may  well  be  the  same  whether  a 
given  number  of  personnel  operate  a  manual  system,  or  whether  a  smaller 
staff  with  sophisticated  equipment  record  the  same  number  of  transac- 
tions, but  taking  an  appreciably  shorter  time  for  each.  To  the  legal 
profession,  however,  the  time  per  transaction  which  has  to  be  spent  in  the 
Land  Office  is  critical  as  far  as  their  cost  is  concerned. 

Suitability  to  Circumstances 

Suitability  to  circumstances  is  equally  dependent  on  what  is  cur- 
rently in  existence  now,  and  what  is  likely  to  happen  in  the  future.  In 
Ontario  we  regard  the  following  as  being  of  special  significance: 

1.  The  system  must  facilitate  the  transition  from  the  two  systems 
currently  in  operation  under  the  Registry  Act  and  the  Land 
Titles  Act  to  a  single  uniform  Land  Registration  system.  Accord- 
ingly, the  mode  of  operation  of  both  Land  Titles  and  Registry 
Offices  should  be  borne  in  mind  during  concept  development. 

2.  The  implementation  of  systems  must  not  be  dependent  on  the 
completion  of  an  accurate  cadastral  survey.  We  have  seen 
estimates  which  imply  that  the  cost  of  such  a  survey  might 
range  from  $65  million  if  photogrammetric  methods  were 
employed,  to  $175  million  if  traditional  ground  methods  were 
used,  and  in  our  opinion  these  costs  are  of  the  right  order  of 
magnitude.  We  would  also  point  out  that  the  time  required  to 
complete  such  a  survey  would  be  considerable  and  that  this 
would  result  in  totally  unacceptable  delays  in  completing  the 
new  register.  The  implications  of  this  recommendation  are 
discussed  further  later  in  this  section. 

3.  Notwithstanding  (2)  above,  the  system  must  be  capable  of 
utilizing  whatever  survey  data  is  available,  and  must  be  com- 
patible with  the  Ontario  Co-ordinate  System. 

4.  The  system  must  be  capable  of  registering  an  ever  increasing 
number  of  titles  and  volume  of  transactions  and  of  handling  the 
marked  peaking  to  which  registration  of  instruments  is  subject. 

As  mentioned  above,  we  believe  that  volumes  are  likely  to  increase  more 
rapidly  than  a  straight  projection  of  historical  trends  would  indicate. 
Even  the  most  conservative  proposals  for  future  development  must  there- 
for recognize  this  possibility  and  incorporate  sufficient  flexibility  to  cope 
with  these  volumes  should  the  need  arise. 
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The  Question  oe  Survey 

Accurate  survey  has  long  been  regarded  as  an  essential  component  of 
any  worthwhile  system  of  Land  Registration.  The  cost  and  time  involved 
have  been  major  deterrents  to  Governments  who  would  otherwise  have 
seriously  contemplated  the  introduction  of  Registration  of  Title.  We 
therefore  determined  that  a  complete  review  of  the  survey  function  as  it 
relates  to  recording  rights  in  land  was  necessary.  We  were  subsequently 
asked  by  Professor  Risk  to  comment  on  the  possibility  of  introducing  a 
computerized  system  on  the  basis  of  no  mapping  whatsoever. 

It  is  necessary  to  recognize  the  two  separate  and  quite  distinct 
functions  of  maps  as  they  relate  to  the  recording  of  rights  in  land. 
These  are: 

-to  best  describe  what  is  being  dealt  with 
-to  index  the  system  of  record. 

In  order  to  fulfill  the  first  function,  survey  to  an  order  of  accuracy 
commensurate  with  the  precision  with  which  boundaries  are  to  be 
recorded  is  essential.  The  required  precision  is  probably  best  regarded  as 
a  function  of  land  value:  the  more  valuable  the  land,  the  greater  becomes 
the  importance  of  precise  description.  Unless  the  principles  on  which 
survey  accuracies  are  based  are  fully  understood,  costly  decisions  relating 
to  survey  requirements  are  likely.  In  the  context  of  describing  property 
boundaries  it  should  also  always  be  remembered  that  a  good  metes  and 
bounds  description  is  superior  to  a  poor  survey  plan. 

The  indexing  function  does  not  require  survey.  Providing  the  relative 
positions  of  lots  are  correctly  shown,  it  does  not  matter  if  the  diagram 
includes  not  one  single  correct  dimension.  In  practice  it  is  usually  more 
convenient  to  construct  such  a  diagram  as  nearly  to  scale  as  possible;  but 
uncertainty  as  to  accuracy  in  no  way  impairs  the  indexing  function. 

Survey  or  No  Survey 

Theoretically  it  is  thus  possible  to  envisage  three  approaches  to  the 
question  of  mapping  as  it  relates  to  land  registration : 

-none  whatsoever 

full  survey  of  every  lot 
-a  compromise  solution. 

The  three  alternatives  listed  above  may  be  related  to  the  boundary 
description  and  indexing  function  as  follows: 

1 .  No  mapping  implies  neither  index  map  nor  boundary  description 
functions  are  fulfilled. 

2.  Full    survey    implies    both    index    and    boundary    description 
functions  arc  fulfilled 


V-4  116 

3.  A  compromise  solution  implies  the  index  function  is  fulfilled, 
and  that  the  boundary  description  function  is  either  not  fulfilled 
or  only  partially  fulfilled. 

We  will  examine  the  merits  of  each  in  turn. 

No  Mapping 
Computer  System 

For  a  computer  system,  it  would  theoretically  be  possible  to  evolve 
an  indexing  system  using  artificial  co-ordinates  which  would  serve  the 
needs  of  conveyancing.  The  sole  advantage  of  such  a  system  would  be 
that  the  costs  of  map  compilation  would  be  saved.  However,  we  do  not 
consider  this  alternative  to  be  practicable  for  the  following  reasons: 

1.  Where  an  owner  had  mislaid/forgotten  his  lot  number,  lot 
identification  would  be  extremely  complicated.  It  would  cer- 
tainly be  necessary  to  create  a  cross-referencing  system  by  street 
address  and  lot  number.  Even  this  might  prove  unsatisfactory 
in  which  case  supplementary  means  of  cross-referencing,  pos- 
sibly by  a  personal  index  which  would  have  to  be  continually 
updated,  would  be  necessary. 

2.  It  would  be  necessary  to  include  in  the  record  the  numbers  of 
adjoining  lots  at  the  time  of  completion  of  the  register.  If  this 
were  not  done,  it  would  only  be  possible  to  identify  adjacent 
properties  by  a  long  and  involved  historical  search.  Presuming 
that  adjacent  properties  could  be  identified  without  drawing 
maps  at  the  search  stage,  this  cross-referencing  would  con- 
siderably increase  the  length  of  the  record. 

3.  In  our  experience,  searchers  will  almost  invariably  draw  a 
sketch  plan  of  the  properties  involved,  in  order  to  clarify,  for  the 
purposes  of  the  search,  the  relationships  involved,  and  to  estab- 
lish that  there  are  not  overlapping  paper  claims.  In  essence, 
whether  done  formally  in  an  organized  manner,  or  informally, 
boundary  descriptions  will  be  plotted,  and  this  means  that  the 
economies  effected  are  only  those  of  fair  drawing. 

Manual  System 

For  a  manual  system,  virtually  the  same  practical  objections  apply 
with  the  exception  that  lack  of  maps  would  force  lot  numbering  into  an 
hierarchical  system  in  order  to  adapt  it  to  successive  mutations  or 
boundary  changes.  Such  a  numbering  system  has  been  introduced  into 
the  Land  Titles  Office  relatively  recently* ;  and  although  it  can  and  is 


*The  Land  Titles  system  presently  requires  that  surveys  be  made  upon  subdivision.  How- 
ever, there  is  no  index  map  series,  and  hence  the  necessity  for  an  hierarchical  numbering 
system  has  arisen. 
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functioning  very  well  for  a  relatively  small  number  of  lots  over  a  limited 
time  span,  we  doubt  its  efficacy  as  a  basis  for  operating  a  comprehensive 
system  of  land  registration.  In  this  context,  Sir  Ernest  Dawson  K.B.E. 
and  Mr.  V.  L.  0.  Sheppard  C.B.E.  make  the  following  comment  in  their 
book  Land  Registration : 

"We  have  met  fantastic  extensions  on  this  account  of  an  original 
simple  parcel  number  by  additions  of  the  word  bis,  single  and  multiple 
dashes,  sub-numbering,  sub-lettering,  index  numbering,  index  lettering, 
etc.  etc.,  stretching  for  three  quarters  of  an  inch  or  more,  devices  vulner- 
able to  error  in  any  jot  or  tittle,  and  making  confusion  inevitable,  when 
relied  upon  to  identify  thousands  of  recompositions  of  land  parcels 
annually." 

It  is  thus  our  opinion  that  to  dispense  entirely  with  mapping  would 
at  best  produce  only  an  illusion  of  economies  being  made. 


Full  Survey 


Full  survey  of  every  lot  represents  the  ideal  situation.  A  full  survey 
not  only  permits  an  index  map  to  be  prepared,  but  when  carried  out  to  the 
requisite  standards  provides  the  best  description  of  lot  boundaries. 

There  are,  however,  two  objections  to  specifying  full  survey  as  a 
criterion  of  registration :  cost  and  time. 

Cost 

It  is  beyond  the  scope  of  this  report  to  estimate  the  costs  of  a  com- 
plete survey  of  every  lot  in  the  Province.  Professor  Risk  has  supplied  us 
with  figures  which  indicate  that  costs  might  amount  to  $29.16  per  lot  if 
photogrammetric  methods  were  used  to  supplement  essential  investiga- 
tions conducted  on  the  ground,  or  to  $79.16  per  lot  if  traditional  ground 
survey  methods  were  to  be  used.  We  are  of  the  opinion  that  these  figures 
are  of  the  right  order  of  size.  We  suspect  that  the  most  cost-effective 
solution  would  be  to  use  a  combination  of  the  two  methods,  and  that 
price  per  lot  averaged  over  the  whole  province  would  therefore  lie 
somewhere  between  these  two  figures. 

Totalling  for  the  2.2  million  lots  which  existed  in  the  Province  in 
1969,  these  rates  per  lot  imply  a  survey  cost  of  between  $65  million  and 
$175  million.  These  figures  make  no  allowance  for  the  value  of  existing 
surveys;  but  as  these  are  scattered,  unco-ordinated  and  of  varying  quality, 
we  would  expect  that  a  fair  proportion  of  the  work  would  have  to  be 
repeated.  By  1975,  the  assumed  date  of  introduction  of  the  new  system 
there  will  be  approximately  2.4  million  lots,  and  anticipated  costs  would 
have  risen  to  $70  million  and  $190  million  respectively. 

Time 

A  full  survey  of  the  2.2  million  lots  in  the  Province  would  be  a 
tremendous  task.  Even  utilizing  photogrammetric  methods  for  base  map 
compilation,  a  very  considerable  amount  of  work  in  the  field  would  be 


V-6  118 


required  if  boundaries  were  to  be  satisfaetorily  and  unambiguously 
identified.  It  is  again  beyond  the  scope  of  this  study  to  attempt  an 
estimate  of  the  time  likely  to  be  involved;  but  we  would  comment  that 
we  seriously  doubt  the  capacity  of  the  surveying  profession  to  complete 
this  task  within  a  reasonable  length  of  time. 

The  implications  of  this  are  very  serious  for  any  computer  system. 
In  such  a  system,  because  of  the  costs  of  the  hardware,  economy  is  a 
function  of  volume.  Hence  it  is  of  fundamental  importance  to  ensure  that 
the  greatest  possible  proportion  of  lots  is  transferred  to  the  computer 
system  in  the  shortest  possible  time.  In  this  study,  we  have  suggested  that 
to  place  85  per  cent  of  the  lots  in  Ontario  onto  the  new  system  in  five 
years  is  a  reasonable  target,  and  have  generated  costs  accordingly.  Any 
extensions  of  this  time  period  would  adversely  affect  the  economics  of  a 
computer  system  to  a  marked  degree. 

A  further  implication  is  that  the  surveys,  or  descriptions,  for  many 
lots  under  the  present  Land  Titles  Act  would  not  come  up  to  the  orders  of 
accuracy  likely  to  be  specified  were  full  survey  to  be  adopted.  For  both 
the  computer  and  manual  systems  this  would  imply  that  for  a  consider- 
able number  of  years,  three  systems  (as  opposed  to  the  present  two, 
Registry  Office  and  Land  Titles)  would  have  to  be  operated.  This  would 
be  highly  unsatisfactory  for  the  public,  the  legal  profession  and  the  Land 
Registries  alike. 

Conclusions 

Bearing  in  mind  these  facts  we  can  only  conclude  that  to  tie  any  new 
land  registration  system  to  precise  and  complete  survey  is  impractical. 
This  does  not  mean  that  we  do  not  recognize  the  value  of  survey;  we 
consider  that  any  compromise  solution  must  be  capable  of  incorporating 
the  results  of  surveys,  both  existing  and  future,  and  must  be  fully 
compatible  with  the  Provincial  Co-ordinate  System.  Rather  we  suggest 
that  the  greater  part  of  the  benefits  of  land  registration  can  be  achieved 
without  full  and  comprehensive  survey,  and  that  the  added  security 
provided  by  survey  can  be  added  at  a  later  date  as  circumstances  warrant 
and  finances  permit. 

The  Compromise 

The  compromise  solution  is  to  distinguish  between  the  functions  of 
the  map,  as  described  above.  The  two  functions  are: 

-as  an  index  to  the  register  (whether  computerized  or  manual) 
-as  a  boundary  description. 

The  Index  Map  or  Township  Diagram 

Perfectly  satisfactory  index  maps,  which  we  refer  to  as  Township 
Diagrams,  can  be  prepared  from  existing  records  in  the  Registry  and 
Land  Titles  Offices,  and  the  Assessment  Branch,  supplemented  by  existing 
air  photography. 
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Since  we  originally  suggested  this  approach  we  have  discovered  that 
the  whole  of  Ontario  County  has  been  successfully  mapped  using  the 
methods  we  propose.  Appendix  B  contains  extracts  from  a  report  entitled 
"Assessment  Mapping"  by  Harry  C.  Fletcher  of  the  Assessment  Education 
Branch,  Department  of  Municipal  Affairs;  apart  from  the  plotting  of  the 
Ontario  Co-ordinate  System  grid,*  these  describe  the  method  envisaged 
for  producing  Township  Diagrams. 

The  Assessment  Mapping  already  completed  by  the  Assessment 
Branch  for  the  County  of  Ontario  provides  us  with  excellent  data  on 
which  to  base  estimates  of  the  time  and  cost  involved  in  a  Province-wide 
program  of  mapping  of  this  sort. 

County  of  Ontario 

Excluding  Oshawa  and  the  old  town  of  Whitby. 

-Number  of  lots  mapped  34,000 

-Compilation  and  drafting  time  per  lot  37  minutes. 

This  work  took  a  total  of  12  man-years,  and  included  on-the-job  training 
for  draftsmen  and  tracers. 

Township  of  Whitby 

-Number  of  lots  mapped  2,800 

-Time  per  lot  22.5  minutes. 

This  is  very  markedly  less  per  lot  than  the  average  time  taken  over  the 
whole  county.  The  reduction  is  explained  by  the  following  facts: 

1 .  This  was  a  crash  program,  and  entailed  a  very  high  level  of  effort 
over  a  ten- week  period. 

2.  Up-to-date  air  photography  at  mapping  scale  was  available. 
Mr.  Fletcher  estimates  that  this  accounted  for  a  25  per  cent 
reduction  in  the  time  taken. 

3.  When  this  mapping  was  undertaken  all  staff  involved  had  been 
engaged  in  this  type  of  work  for  some  years,  and  hence  were 
experienced. 

Prince  Albert  Sheet  (Ontario  County) 

-Number  of  lots  mapped  183 

-Time  per  lot  23  minutes. 


*In  the  first  instance  the  Township  Diagram  will  be  approximately  related  to  the  Ontario 
Co-ordinate  System  by  reference  to  existing  maps.  After  survey  a  more  precise  relation- 
ship will  be  established  based  on  co-ordinated  values  for  Township  corners. 
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This  sheet  was  a  fairly  complex  example.  It  was  undertaken  by  Mr. 
Fletcher  personally,  the  low  time  taken  per  lot  being  a  reflection  of  his 
personal  expertise. 

As  was  noted  above,  we  would  anticipate  that  co-operation  between 
the  Department  of  Justice  and  the  Department  of  Municipal  Affairs 
should  result  in  at  least  a  25  per  cent  saving  in  time.  If  we  take  the 
Ontario  County  figure  of  37  minutes  per  lot  as  a  base  figure,  then  the 
anticipated  average  mapping  time  is  28  minutes  per  lot.  Costs  may  there- 
fore be  estimated  as  follows: 

-No.  of  lots  in  Ontario,  1975         2.4  million  (approx.) 

-Time  required  for  mapping 

@  28  min/lot  1.12  million  hours  (approx.) 

-Cost  at  average  of  $5/hr. 

(incl.  employee  benefits)         15.6  million  (approx.) 

-Cost  of  materials  0.25  million 


Sub  Total  $5.85  million 

Contingencies  @  15%  0.88  million 


Total  $6.73  million,  say,  $7.00  million. 


Air  Photography 

Experience  in  the  Township  of  Whitby  indicates  that  up-to-date  air 
photography  at  the  right  scale*can  lead  to  a  better  job  being  produced  in 
a  shorter  time.  We  would  therefore  suggest  that  one  of  the  first  tasks 
necessary  is  an  examination  of  the  photography  which  is  already  avail- 
able, with  a  view  to  establishing  those  areas  in  which  new  photography 
is  desirable.  We  do  not  anticipate  that  the  new  photography  would 
markedly  increase  the  cost  of  compiling  the  Township  Diagrams  for  the 
following  reasons: 

1.  Both  for  those  areas  for  which  suitable  photography  exists,  and 
those  for  which  new  photography  would  be  taken,  considerable 
time  savings  would  be  effected. 

2.  Costs  of  new  photography  could  be  shared  with  other  potential 
users. 

3.  Even  were  no  other  Government  Department  prepared  to  share 
the  cost  of  new  photography,  air  survey  companies  will  fre- 
quently fly  at  50  to  60  per  cent  of  their  usual  rates  if  they  are 
allowed  to  retain  the  rights  to  sell  such  photography  to  other 
users. 


*For  the  purposes  of  this  type  of  mapping,  enlargements  of  between  4  and  8  times  depend- 
ing on  the  quality  of  photography,  could  be  used. 
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Conclusion 


We  thus  conclude  that  satisfactory  Index  Maps  (Township  Diagrams) 
could  be  compiled  for  less  than  one-tenth  of  the  minimum  cost  of  full 
survey. 

Boundary  Description 

Where  survey  plans  exist  these  will  be  used  as  boundary  descriptions. 
Where  these  do  not  exist,  the  best  description  by  metes  and  bounds 
appearing  in  the  chain  of  title  would  be  adopted.  The  intention  would  be 
to  provide  the  lawyer  with  an  assurance  that  the  description  on  the  title 
could  be  relied  upon  to  the  same  extent  as  a  careful  search  under  the 
Registry  system,  i.e.  that  there  is  a  succession  of  grants  to  the  property 
and  that  there  are  no  conflicting  paper  claims. 

It  will  be  obvious  that  such  an  assurance  will  not  be  able  to  be  given 
in  all  cases.  Where  conflicting  claims  do  arise,  the  lot  will  remain  under 
the  Registry  Act  system  until  a  full  investigation  and  probably  a  survey 
can  be  undertaken.  Such  cases  will  form  part  of  the  difficult  15  per  cent 
which  will  be  dealt  with  after  all  the  straight- forward  cases  have  been 
converted  to  the  new  land  registration  system. 

We  have  been  asked  to  comment  about  compensation  as  it  might 
relate  to  such  a  compromise  solution.  We  feel  that  the  whole  question  of 
compensation  is  properly  the  concern  of  the  Commission,  rather  than  our- 
selves, and  only  refer  to  the  subject  because  we  have  been  specifically 
asked  to  do  so.  We  would  suggest  that  provisions  for  compensation  should 
relate  to  accuracy  of  the  assurance  and  not  to  any  variation  between  the 
boundaries  as  described  in  the  recorded  description  and  the  actual  posi- 
tion on  the  ground.  In  other  words,  we  are  saying  to  the  lawyer  "You  may 
rely  on  the  description  given  in  the  same  way  as  you  may  rely  on  a 
Registrar's  Abstract.  We  vouch  for  the  accuracy  of  what  is  said,  not  what 
exists".  Compensation  should  probably  only  be  payable  if  this  statement 
were  to  be  proved  untrue. 

In  conclusion  we  would  note  that  the  system  we  propose  is  fully 
compatible  with  the  replacement  of  metes  and  bounds  descriptions  by 
surveyed  plans  as  and  when  these  are  prepared. 

Conclusions 

We  have  reviewed  the  question  of  survey  or  no  survey  at  some  length 
because  it  is  critical  to  the  future  of  land  registration  in  Ontario,  whether 
computerized  or  manual.  We  are  convinced  that  the  compromise  solution 
offers  a  flexible  system,  reasonably  priced  and  well  suited  to  future  con- 
ditions, irrespective  of  what  the  law  ultimately  prescribes  to  be  necessary 
in  the  way  of  survey  and  boundary  descriptions. 


VII 
VI— THE  COMPUTER  SYSTEM 


Principles 


In  order  to  achieve  the  characteristics  referred  to  on  page  IV-2,  the 
following  design  principles  have  been  adopted : 

1.  Each  lot  in  Ontario  shall  have  a  distinct  individual  reference 
number. 

2.  This  reference  number  shall  refer  first  to  county,  then  to  town- 
ship*. Within  each  township,  identification  will  be  by  coordinate 
reference  to  the  centroid  of  the  lot. 

3.  Boundary  descriptions  (whether  by  plan  or  by  metes  and  bounds 
description)  contained  in  existing  documents  shall  be  accepted 
except  where  there  is  evidence  of  overlapping  interests. 

4.  Random  access  shall  be  provided  to  all  information  necessary 
for  dealing  with  the  lot,  including  copies  of  current  documents. 

5.  Access  to  history  of  the  lot  shall  be  provided  on  an  overnight 
basis. 

6.  All  records  shall  be  duplicated  for  safety  purposes. 

7.  Operations  to  be  undertaken  by  the  registries  shall  be  simple,  all 
complexities  of  the  system  being  concentrated  in  one  centre 
which  will  be  staffed  accordingly. 


The  System  Concept 


The  system  of  record  has  three  main  components: 

1.  The  Township  Index  Diagram  from  which  the  lot  numbers  are 
derived,  and  which  provides  a  cross  index  to  street  addresses 
where  appropriate. 

2.  Files  of  microfilm  records  containing  boundary  descriptions  and 
copies  of  instruments  on  Aperture  card. 

3.  A  computerized  ownership  and  cross  reference  index  file  which 
may  or  may  not  include  summary  data  relating  to  selected 
classes  of  instruments. 


♦Where  Townships  do  not  exist,  nominal  townships  based  on   100,000  foot  grid  squares 
would  be  created. 
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There  are  a  number  of  alternative  ways  in  which  such  a  system  could 
be  organized.  The  individual  registry  offices  form  the  points  of  contact 
with  the  public,  and  hence,  practically  speaking,  the  numbers  could  be 
varied  only  within  relatively  small  limits.  However,  Aperture  cards  could 
be  created  in  individual  offices,  in  regional  service  bureaux,  or  in  one 
central  location.  Similarly,  there  could  be  one  provincial  computer  centre, 
or  several  regional  computer  centres. 

We  have  reviewed  the  alternatives  and  have  selected  what  we 
consider  to  be,  for  the  purposes  of  this  study,  the  most  cost-effective. 
This  is  illustrated  in  Figure  1,  opposite,  and  comprises: 

1.  Registry  Offices,  each  equipped  with  at  least  one  computer 
terminal,  Aperture  card  reader  and  printer  and  roll  microfilm 
camera  and  reader. 

2.  A  Documentation  Centre,  where  all  Aperture  cards  will  be 
created,  and  information  which  is  necessary  for  updating  the 
computer  will  be  punched  on  to  the  cards.  The  Documentation 
Centre  will  incorporate  the  computer  centre,  connected  to  the 
terminal(s)  in  individual  Registry  Offices. 


The  Content  of  the  Record 

We  shall  now  examine  the  content  of  the  record  in  more  detail,  and 
then  illustrate  the  functioning  of  the  system  by  examples. 

The  Township  Diagram 

The  nature  of  Township  Diagrams  has  been  discussed  at  some  length 
in  Section  V.  We  regard  their  adoption  as  the  only  practicable  way  of 
introducing  Land  Registration  in  Ontario  within  a  reasonable  and  ac- 
ceptable period  of  time. 

Aperture  Cards 

Despite  an  initial  predilection  in  favour  of  Microfiche,  we  have  found 
that  Aperture  cards  offer  greater  advantages  to  the  system,  and  have 
therefore  opted  for  their  use  in  making  this  comparative  cost  analysis. 

Three  files  of  Aperture  cards  will  be  maintained.  The  first  will  consist 
of  boundary  descriptions  in  the  form  described  on  page  V-15. 

The  other  two  files,  one  current  and  the  other  historial,  will  contain 
an  Aperture  card  (or  more  than  one  if  necessary*)  for  each  instrument 
registered.  These  cards  will  be  kept  in  the  individual  registry  offices,  and 
will  be  indexed  by  the  computer. 


*One  Aperture  card  will  record  8  pages  of  foolscap.  This  will  be  sufficient  for  the  vast 
majority  of  instruments,  although  provision  must  be  made  for  those,  e.g.  Subdivision 
agreements,  which  are  typically  considerably  longer. 
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The  Computer  Record 

A  three-tier  filing  system  is  envisaged  for  computer  files: 

1.  An  "on-line"  file  stored  in  Data  Cells.  This  will  be  accessible  to 
users  via  terminals  in  each  registry  office.  Information  recorded 
includes : 

-lot  number 

-reference  to  boundary  description  Aperture  card 

-name  of  registered  owner 

-a  list  of  current  instruments  registered  during  the  current 
ownership  with  reference  numbers  to  the  relevant  Aperture 
cards,  and  a  code  indicating  the  type  of  instrument 

-as  an  optional  extra,  summary  data  relating  to  specific  types 
of  instruments. 

2.  A  primary  history  file  stored  on  tape,  accessible  on  request  on 
an  overnight  basis.  Information  recorded  includes: 

-lot  number 

-subdivision  reference  (previous  lot  number)  if  any. 

-reference  to  boundary  description  Aperture  card 

-name  of  registered  owner 

-list  of  documents  registered  and  cancelled. 

3.  A  secondary  history  file  stored  on  tape,  accessible  on  request. 
Information  stored  includes: 

-lot  number 

-past  owner  (one  section  of  the  record  for  each  past  owner) 

-reference  numbers  of  all  instruments  registered 'during  each 
individual  owner's  term  of  ownership 

-lot  identification  prior  to  introducing  new  system  (i.e.  cross 
referencing). 

During  the  introductory  period  a  further  cross  referencing  file  can 
be  carried  in  the  computer  to  relate  current  concession  lot  references  to 
the  proposed  new  lot  numbering  system. 

A  Typical  Registry 


The  establishment  and  functioning  of  the  system  is  probably  most 
easily  explained  by  reference  to  a  typical  example.  This  illustration  is 
intended  to  be  general,  and  will  not  enter  into  detailed  design  con- 
siderations. 


127  VI  5 

Establishing  the  Computer  System 

The  broad  procedure  would  be  as  follows : 

1.  Prepare  the  township  diagrams.  This  would  best  be  done  by 
teams  of  two,  one  searching  and  preparing  the  basic  com- 
pilations, the  other  undertaking  the  fair  drawing  of  the  diagrams. 
It  will  be  necessary  to  establish  procedures,  scales,  sheet  lines, 
methods  of  establishing  the  grid  (which  will  relate  to  the  Ontario 
Coordinate  System),  detail  to  be  recorded,  and  cartographical 
specifications.  The  method  of  compiling  boundary  information 
will  broadly  be  that  described  in  Appendix  B.  Apparent  conflicts 
in  description,  resulting  in  the  possibility  of  multiple  ownership 
claims,  will  be  noted  at  this  stage. 

2.  Search :  this  will  consist  of  establishing  the  chain  of  succession  to 
title,  and  of  checking  boundary  descriptions  to  ensure  conflicting 
paper  claims  do  not  exist.  Cases  which  cannot  be  immediately 
resolved  will  be  set  on  one  side  for  systematic  examination  once 
all  straightforward  cases  have  been  dealt  with.  For  each  lot,  the 
searcher  will  assemble  a  bundle  of  currently  effective  instru- 
ments together  with  the  boundary  description*. 

3.  Preparation  of  Aperture  cards:  For  each  current  instrument 
two  copies  each  of  the  required  number  of  Aperture  cards  would 
be  prepared,  and  the  information  necessary  for  creating  the 
computer  record  (including  lot  number  from  the  Township 
Diagram)  will  be  punched  into  the  cards**.  Preparation  might 
be  arranged  in  a  number  of  ways,  one  possibility  being  the  use  of 
a  mobile  Documentation  Centre  during  the  establishment  phase. 

4.  After  verification,  the  dummy  Aperture  card  would  be  used  to 
create  the  computer  record. 

In  order  to  accomplish  this  transition  smoothly,  it  will  be  neces- 
sary to  prepare  detailed  procedures  both  for  the  work  itself,  and 
to  ensure  that  dealings  in  land  are  not  held  up  in  any  way  during 
the  transition  period.  This  will  require  a  combination  of  imagi- 
nation and  meticulous  attention  to  detail. 

5.  Once  all  straightforward  cases  are  complete,  systematic  review 
of  problem  areas  may  be  commenced.  It  is  likely  that  in  at  least 
a  proportion  of  these  cases  survey  will  be  necessary  to  resolve 
the  problems.  It  is  envisaged  that  this  review  would  be  under- 
taken by  the  permanent  registry  staff  in  the  off  peak  periods. 

Operating  the  Computer  System 

The  mode  of  operation,  once  the  computerized  registry  is  set  up,  will 
be  illustrated  by  reference  to  an  example  which  involves: 


*In  practice  a  number  of  bundles  relating  to  all  lots  in  one  sub-division  might  be  assembled , 
together  with  the  sub-division  plan  which  describes  the  boundaries  of  each. 
**At  this  stage,  an  additional  dummy  Aperture  card  without  the  microfilmed  information 
would  be  prepared  for  computer  update. 
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-the  subdivision  of  a  lot 

-the  sale  and  charge  of  one  of  the  new  lots  created  by  the  sub- 
division 

-the  discharge  of  a  charge. 

The  steps  involved  are: 

Subdivision 

1.  The  owner  would  be  required  to  submit  a  subdivision  plan  (an 
original  and  a  copy)  together  with  all  the  necessary  approvals. 
This  plan  may  either  be  surveyed  or  not  dependent  on  the 
requirements  of  the  law.  In  either  case,  it  must  incorporate  a  key 
diagram  at  the  scale  of  the  Township  Diagram. 

2.  When  the  Assistant  Registrar  at  the  counter  is  satisfied,  he  may 
accept  the  plan  (with  supporting  written  request  for  registration) 
and  this  will  be  time  stamped  for  priority. 

3.  The  Township  Diagram  will  then  be  updated  from  the  key 
diagram  at  the  same  scale,  and  new  lot  numbers  created. 

4.  The  computer  record  will  be  given  a  preliminary  update.  This 
will  be  done  for  each  lot  by  typing  into  the  terminal: 

-the  old  lot  number 

-the  new  lot  number 

-the  owner's  name 

-a  warning  code  for  each  current  document  affecting  the  lot*. 

5.  An  information  sheet  will  be  prepared  for  each  new  lot  giving 
the  new  lot  number,  references  to  current  documents,  etc.  and 
these  will  be  sent  with  the  original  subdivision  plan  to  the 
Documentation  Centre. 

6.  The  Documentation  Centre  will  then  prepare  a  boundary  de- 
scription Aperture  card  for  each  lot,  and  prepare  update  cards 
for  the  computer  record  (if  a  written  request  for  subdivision  is 
required,  the  update  card  will  be  an  Aperture  card  of  the  re- 
quest). 

7.  The  Aperture  cards  will  then  be  returned  to  the  originating 
registry,  and  the  computer  updated. 

Transfer  and  Charge  of  a  Lot — Initial  Search 

The  steps  involved  would  be: 

1.  Search  by  purchaser's  lawyer.  If  the  lawyer  did  not  have  the  lot 
number  this  would  be  identified  by  reference  to  the  Township 


*A  warning  code  is  used  to  show  that  current  instruments  affecting  the  lot  exist,  but  a 
reference  to  their  situation  has  not  yet  been  included  in  the  computer  record.  This 
reference  is  subsequently  incorporated  when  the  computer  is  updated  by  the  punched 
card  produced  in  the  Documentation  Centre. 
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Diagram,  which  would,  where  appropriate,  record  street  num- 
bers. The  lot  number  would  then  be  typed  into  the  computer 
terminal  with  a  search  request.  This  request  could  specify  a 
complete  search  or  select  specified  types  of  document  only. 

2.  Within  a  minute  the  terminal  would  print  out  the  following 
information: 

-lot  number 

-owner's  name 

-reference  to  boundary  descriptions  Aperture  Card 

-reference  to  Aperture  Cards  for  relevant  instruments,  with  a 
code  identifying  the  instrument  type 

-as  an  optional  extra  summaries  of  certain  types  of  documents. 

3.  For  those  documents  requested  by  the  lawyer,  the  Aperture 
cards  would  be  taken  from  the  files,  and  hard  copy  made. 

Closing 

The  following  steps  are  involved: 

1.  Sub-search  by  the  purchaser's  lawyer.  The  computer  terminal 
would  be  entered  by  the  lot  number,  and  printout  obtained. 
Comparison  with  the  printout  for  the  original  search  would 
reveal  any  subsequent  dealings,  and  re-examination  of  docu- 
ments would  be  unnecessary. 

2.  Presentation  of  instruments  for  registration. 

3.  Examination  by  Assistant  Registrar.  When  the  Assistant  Regis- 
trar is  satisfied  that  an  instrument  is  fit  for  registration  he  will 
time  stamp  it  for  priority. 

4.  Preliminary  update  of  the  computer.  The  Assistant  Registrar 
will  type  into  the  terminal  the  lot  number,  new  owner's  name, 
and  a  warning  code  to  indicate  the  existence  of  the  charge.  The 
terminal  will  then  print  out  the  new  record  in  two  copies,  an 
original,  and  a  carbon  on  gummed  paper.  After  checking,  the 
Assistant  Registrar  will  sign  the  printout,  give  the  original  to 
the  lawyer  as  a  receipt,  and  stick  the  duplicate  onto  a  card  for 
control  checking  purposes. 

5.  The  instruments  will  be  photographed  on  roll  microfilm  (all 
offices  currently  have  the  necessary  equipment)  and  then  filed 
for  access  should  a  search  be  required  prior  to  action  at  the 
Documentation  Centre. 

6.  At  prescribed  intervals  (which  would  vary  perhaps  from  daily 
in  busy  offices,  to  weekly  in  very  small  offices)  the  roll  microfilm 
would  be  developed  and  cheeked  to  see  that   instruments  had 
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been  properly  recorded.  The  roll  microfilm  would  then  form  the 
interim  record  for  search  purposes.  The  original  documents 
would  at  this  time  be  forwarded  to  the  Documentation  Centre. 

7.  Upon  receipt,  the  Documentation  Centre  would  prepare  two 
copies  of  an  Aperture  card  for  each  instrument.  These,  together 
with  one  dummy  card  (without  the  photographic  record)  would 
be  gang  punched  with  the  information  necessary  to  update  the 
computer.  The  dummy  card  would  then  be  used  to  update  the 
computer  after  which  it  would  be  destroyed.  The  two  Aperture 
cards  would  be  returned  to  the  originating  registry,  where  they 
would  be  placed  in  the  current  documents  file. 

8.  The  original  documents  would  be  forwarded  to  a  storage  centre 
situated  where  storage  is  cheap;  for  destruction  after  (say)  ten 
years. 

9.  When  the  two  Aperture  cards  are  received  by  the  originating 
registry,  the  roll  microfilm  would  become  the  safety  duplicate, 
and  would  be  forwarded  to  a  separate  locality  for  retention. 

There  are  ways  in  which  this  procedure  might  be  simplified  with 
advantage.  If  the  Commission  were  prepared  to  rule  that  all  instruments 
must  be  submitted  in  duplicate,  the  microfilming  process  in  individual 
registries  could  be  cut  out.  In  this  case,  a  signed  copy  of  the  instrument 
would  be  kept  in  the  Registry  for  search  purposes,  and  the  original  would 
be  sent  to  the  Documentation  Centre.  The  Documentation  Centre  would 
then  produce  three  Aperture  cards,  one  of  which  after  being  used  to  up- 
date the  computer,  would  become  the  safety  duplicate.  On  receipt  of  the 
two  Aperture  cards  from  the  Documentation  Centre,  the  registry  would 
destroy  the  duplicate  deeds  held  as  interim  record,  the  original  being 
forwarded  by  the  Documentation  Centre  for  storage  as  before.  Decisions 
such  as  these  will  be  required  at  the  stage  of  legal  drafting  of  the  Act. 

The  Discharge  of  a  Charge 

The  following  steps  would  be  involved : 

1.  The  discharge  would  be  presented  to  the  Assistant  Registrar, 
who  would  enter  the  computer  by  typing  the  lot  number  into 
the  terminal  and  requesting  details  of  charges.  The  computer 
would  printout  the  standard  information  on  the  lot*  plus 
references  to  to  extant  charges. 

2.  The  Assistant  Registrar  would  compare  the  discharge  with  the 
printout  to  check  names  and  would  then  retrieve  the  two 
Aperture  cards  recording  the  original  charge  from  the  file. 


*The  computer  can  either  provide  a  full  printout  of  all  current  instruments,  or  a  partial 
printout  of  specific  types  of  instruments.  In  all  cases,  however,  standard  information 
would  be  included.  This  would  be  lot  number,  boundary  description,  reference  number, 
and  owner's  name,  and  would  include  references  to  anything  else  desired,  e.g.  references 
to  easements,  restrictions  and  cautions. 
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3.  After  checking,  the  Assistant  Registrar  would  accept  the  dis- 
charge for  registration,  and  would  time  stamp  it  for  priority. 

4.  Preliminary  update  of  computer  would  be  made  by  typing  the 
lot  number  in  at  the  terminal  and  entering  a  warning  code.  The 
computer  would  print  out  the  updated  record  in  duplicate, 
which  the  Assistant  Registrar  would  sign.  The  original  would  be 
handed  to  the  lawyer  as  a  receipt,  the  duplicate  stuck  on  a  card 
for  checking  purposes. 

5.  The  discharge  would  then  be  photographed  on  roll  microfilm 
and  filed,  together  with  one  copy  of  the  Aperture  card,  for  access 
should  a  search  be  required  prior  to  action  at  the  Documentation 
Centre.  The  second  copy  of  the  Aperture  card  would  be  placed 
in  the  Registry's  Aperture  Card  History  file. 

6.  After  the  roll  microfilm  had  been  developed  and  checked,  the 
discharge  and  the  attached  copy  of  the  Aperture  card  for  the 
charge  would  be  forwarded  to  the  Documentation  Centre  where 
one  aperture  card  would  be  created  for  the  discharge.  The 
Aperture  card  would  then  be  gang  punched  and  verified  with 
one  dummy  card.  The  Aperture  card  for  the  charge  and  the 
dummy  card  for  the  discharge  would  be  used  to  update  the 
computer,  i.e.  the  document  reference  numbers  would  be  pulled 
from  the  on-line  file  and  placed  on  the  primary  history  file. 

7.  The  Aperture  card  relating  to  the  discharge  would  be  sent  back 
to  the  registry.  On  arrival  it  would  be  filed  in  the  registry 
Aperture  Card  History  file. 

These  examples  illustrate  the  conceptual  principles  of  the  system. 
Transactions  involving  other  kinds  of  instruments  would  be  handled  in  a 
very  similar  manner,  i.e.  any  instrument  which  cancels  the  effect  of  a 
previous  instrument  would  be  recorded  and  dealt  with  in  the  same  way 
as  a  discharge. 

Exception  Procedures 


Certain  aspects  of  the  operation  of  the  system  have  not  been  covered 
by  the  examples.  These  will  be  described  now: 

Condominiums 

Record  of  condominiums  will  be  accomplished  using  a  suffix  to  the 
lot  number.  This  suffix  will  normally  be  zero. 

Sub-Surface  Rights 

Sub-surface  rights  (normally  mineral  rights)  would  be  coded  using 
an  ownership  code,  to  be  worked  out  when  the  exact  details  of  what  is  to 
be  recorded  have  been  decided  by  the  Commission. 
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Cautions 


Cautions  will  lapse  automatically  after  a  denned  period  of  time.  The 
primary  history  file  will  be  updated  each  night.  This  will  involve  the 
computer  reviewing  the  whole  of  the  on-line  record.  While  doing  this,  it 
will  identify  those  cautions  which  have  expired,  transfer  the  record  to  the 
primary  history  file,  and  print  out  a  record  of  the  fact  that  this  has  been 
done  at  the  terminals  in  individual  registries.  Each  morning,  the  registry 
staff  will  remove  the  Aperture  cards  for  any  specified  cautions  from  the 
current  file.  One  copy  will  be  placed  in  the  registry  Aperture  card  history 
file,  the  other  sent  to  the  Documentation  Centre  for  confirmation  of  the 
computer  updating. 

Back-up  Files 

Safety  duplication  procedures  for  microfilmed  records  have  been 
described  already.  A  similar  form  of  safety  duplication  would  be  used  for 
electronic  records  to  guard  against  their  inadvertent  destruction. 
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VII— THE  MANUAL  SYSTEM 

Before  costing  a  proposed  computer  system,  we  have  had  to  describe 
the  concepts  involved  in  some  detail  to  demonstrate  that  the  system  is 
practical.  This  is  not  the  case  for  a  manual  system. 

We  could  therefore  have  taken  the  Land  Titles  system  as  currently 
operated,  and  used  this  as  a  basis  for  cost  comparison.  We  felt,  however, 
that  this  would  not  provide  a  true  basis  for  comparison.  The  present  Land 
Titles  Act  applies  to  a  scatter  of  lots  interspersed  through  a  very  much 
larger  number  of  properties  under  the  Registry  Act,  a  fact  which  makes  it 
difficult  to  organize  the  register  in  the  most  efficient  manner. 

Without  therefore  entering  into  a  full  description  of  a  manual  system, 
we  shall  make  certain  suggestions,  some  of  which  we  know  are  already 
being  considered  by  the  Director  of  Land  Registration,  which  we  think 
would  improve  the  efficiency  of  operation.  We  shall  then  estimate  costs  on 
the  basis  of  this  improved  system. 

The  Form  of  the  Register 


We  suggest  that  the  register  should  be  kept  in  card  form.  Criticism 
of  such  a  system  has  mainly  been  concerned  with  the  ease  with  which  a 
card  can  be  mislaid.  However,  individual  cards  for  each  lot  do  have  the 
advantage  that  neither  the  registry  staff  nor  the  public  are  kept  waiting 
because  someone  else  is  using  the  loose  leaf  register  volume  which  may 
contain  folios  for  several  hundred  lots. 

We  also  suggest  that  the  record  need  not  include  summaries,  and  that 
it  could  be  similar  in  content  to  the  present  Abstract  Index.  In  this  case, 
summaries  of  instruments  could  be  regarded  as  an  optional  extra,  to  be 
provided  at  an  increased  cost.  This  will  make  the  manual  system  more 
directly  comparable  with  the  computerized  system. 

Boundary  Descriptions 

We  shall  assume  that  boundaries  will  be  described  in  exactly  the 
same  manner  as  for  the  computer  system.  The  Register  folio  will  either 
include  a  description  of  the  property  by  metes  and  bounds,  or  refer  to  a 
survey  plan  if  one  exists. 

Index  Plan  or  Township  Diagram 

We  regard  the  index  plan  as  being  absolutely  critical  to  the  operation 
of  the  manual  system.  The  lot  numbering  system  would  not,  of  course,  be 
the  same  as  for  the  computer  system,  as  it  would  require  visual  logic 
easily  interpreted  by  human  beings.  For  the  reasons  outlined  in  Section  V, 
we  consider  that  any  other  system  of  indexing  the  register  would  be 
difficult  to  operate  and  would  in  the  final  analysis  be  very  much  more 
expensive. 
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Time  of  Registration 

At  the  present  time,  it  is  not  possible  on  peak  days  to  complete 
registration  of  documents  accepted  on  the  same  day.  Warning  notes  are 
therefore  entered  on  the  register  in  pencil  until  such  time  when  the 
formalities  of  registration  can  be  completed. 

This  is,  all  would  agree,  not  satisfactory,  and  the  very  fact  that  such 
a  procedure  is  used  illustrates  the  pressures  on  Land  Titles  Offices  at  the 
present  time.  We  suggest  that  under  the  new  system  registration  should 
be  completed  on  the  same  day,  and  that  the  practice  of  pencil  entries 
should  be  discontinued. 


Examination  of  Instruments 


Under  the  computer  system,  we  have  assumed  that  an  Assistant 
Registrar  will  accept  instruments,  examine  them  for  suitability  for  regis- 
tration, and  if  satisfied  record  their  registration  on  the  computer.  For  the 
manual  system,  we  shall  assume  that  the  Assistant  Registrar  will  have  a 
similar  level  of  responsibility.  Any  variations  to  the  amount  of  legal 
examination  required  prior  to  acceptance  for  registration  would  affect  the 
gross  levels  of  staffing  required  for  both  systems,  i.e.  the  longer  the 
examination  takes,  the  more  staff  would  be  required  and  hence  the  greater 
the  cost.  However,  the  increase  in  cost  would  be  the  same  for  both  sys- 
tems, and  in  relative  terms  would  not  therefore  affect  the  cost  relation- 
ships. 
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VIII— COMPARATIVE  COST  ANALYSIS 
Introduction 


The  cost  of  a  new  system  of  Land  Registration  will  consist  of  two 
elements: 

-implementation  costs 
operating  costs. 

The  economics  of  computer  operation  require  that  the  implementa- 
tion period  should  be  reduced  to  a  minimum.  The  reasons  for  this  will 
become  clear  from  the  ensuing  calculations;  stated  briefly,  they  are  that 
the  computer  involves  a  very  considerable  expenditure  both  in  rental 
charges  and  in  the  salaries  of  expert  operating  staff;  because  of  this 
economies  result  only  when  large  volumes  are  handled.  The  speed  with 
which  a  computer  installation  could  be  brought  into  operation  is  limited 
by  the  rate  at  which  titles  to  individual  lots  can  be  searched  and  declared 
fit  for  registration.  We  consider  that  a  practicable  program  could  aim  at 
having  85  per  cent  of  the  lots  in  the  Province  on  the  new  registers  within 
a  period  of  five  years.  The  remaining  15  per  cent,  which  represents  our 
estimate  of  the  number  of  difficult  cases,  would  be  brought  onto  the 
register  in  a  systematic  manner  thereafter. 

A  manual  system  appears  more  flexible  at  first  sight;  if  the  program 
of  conversion  is  slowed  down  expensive  equipment  is  not  left  standing 
idle.  On  the  other  hand,  we  have  shown  in  Section  III  that  the  Registry 
Office  system  is  costing  the  public,  however  defined,  a  minimum  of  $4.4 
million  per  annum,  and  probably  considerably  more.  If  we  also  recognize 
the  undesirability  of  having  three,  or  even  two,  systems  as  at  present, 
operating  simultaneously  for  any  length  of  time,  it  becomes  clear  that  a 
very  good  case  can  be  made  for  minimizing  the  transitional  period  in  the 
case  of  the  manual  system.  For  the  purposes  of  this  analysis  we  will  there- 
fore "make  the  same  assumptions  as  we  have  for  the  computerized  system, 
i.e.,  that  the  target  should  be  85  per  cent  of  the  lots  to  be  on  the  new 
register  within  a  period  of  five  years. 

Common  Costs 

Both  systems  share  certain  cost  elements.  These  are: 

-index  maps  (Township  Diagrams) 

-search  to  establish  the  chain  of  succession  to  title. 

We  shall  deal  with  each  of  these  items  in  turn. 

Index  Maps  ( Township  Diagrams) 

We  have  suggested  that  the  Township  Diagram  is  an  essential  ele 
ment  of  either  system.  In  Section  V  we  estimated  the  costs  o!  preparing 
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such  diagrams,  after  allowing  a  fairly  generous  contingency  figure  and 
rounding  upwards,  to  be  $7  million.  Assuming  costs  are  shared  with  the 
Department  of  Municipal  Affairs,  the  cost  to  each  Department  would  thus 
be  $3.5  million. 

Search 

The  time  necessary  to  establish  the  chain  of  succession  to  title  for  a 
typical  lot  has  been  analytically  reviewed  at  great  length  by  Professor 
Risk  and  ourselves.  We  were  assisted  in  our  deliberations  by  an  exami- 
nation of  both  existing  data  and  new  information  collected  by  the 
Director  of  Land  Registration. 

In  Section  III,  we  calculated  that  a  typical  search  involves  reviewing 
an  average  of  20  instruments.  This  figure  relates  to  both  Land  Titles  and 
Registry  Office  searches,  as  it  was  not  possible  to  distinguish  between  the 
two  from  the  information  at  our  disposal.  As  a  Land  Titles  search  usually 
involves  examination  of  two  or  three  instruments  only,  this  means  that 
the  overall  average  is  probably  lower  than  the  relevant  figure  for  Registry 
Office  searches. 

The  figure  of  20  instruments  per  lot  relates  to  search  on  an  individual 
basis.  When  searches  are  undertaken  on  a  systematic  basis  for  each  con- 
cession lot,  the  average  will  drop  considerably,  as  many  current  lots  will 
have  their  origins  in  the  same  concession  lot  prior  to  subdivision.  This 
means  that  the  chain  of  title  will  only  have  to  be  reviewed  once  up  to  the 
time  of  subdivision,  instead  of  as  many  times  as  there  are  current  lots,  as 
would  be  the  case  if  each  lot  were  searched  individually. 

We  have  been  able  to  estimate  the  average  number  of  instruments 
per  lot  to  be  reviewed  by  totalling  the  number  of  instruments  registered 
in  the  last  40  years,  adding  one  for  each  lot  in  existence  40  years  ago 
i.e.,  the  root  transfer  transmission  or  grant)  and  deducting  the  number  of 
instruments  "ruled  out"  after  they  had  lapsed  for  a  period  of  10  years.  If 
this  figure  is  divided  by  the  number  of  lots  now  in  existence  it  shows  that 
approximately  11  instruments  per  lot  would  be  reviewed  in  the  course  of 
a  systematic  search. 

From  the  Analysis  of  Search  Times  undertaken  by  Woods  Gordon  & 
Co.  it  can  be  demonstrated  that  the  time  taken  to  conduct  a  Registry 
Office  search  of  an  individual  property  is  highest  in  Toronto,  somewhat 
less  for  Southern  Ontario,  and  considerably  less  for  Northern  Ontario.  The 
information  available  does  not  warrant  sophisticated  treatment.  Never- 
theless we  are  justified  in  assuming  that  if  we  adopt  the  mean  search  time 
for  Toronto  and  Southern  Ontario  as  the  basis  of  our  calculations,  the 
figures  we  derive  will  be  on  the  conservative  side.  The  mean  time  for  a 
search  is  approximately  161  minutes. 

We  may  therefore  make  the  following  calculations: 

Assuming  that  the  distribution  about  the  mean  is  normal,  we  may 
calculate  that  the  mean  length  of  search  of  the  top  15  per  cent  of  difficult 
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cases  is  approximately  four  and  one-half  hours.  The  same  figures  sug- 
gested that  about  one  search  in  one  thousand  exceeds  10  hours  in  length*. 

For  100  properties  searched  time  required  is:       16,100  minutes 
Less  15  x  270  minutes  for  difficult  cases:        4,050  minutes 


Total  time  for  85  easier  cases:  12,050  minutes 

Average  time  for  easier  cases,  divide  by  85:  142  minutes 

This  time  will  be  made  up  of  two  major  items: 

-time  taken  to  examine  the  Abstract  Index 
-time  taken  to  review  the  instruments. 

In  a  systematic  search  by  concession  lot,  time  taken  to  review  the 
Abstract  Index  will  be  considerably  less.  If  we  assume  therefore  that 
search  time  relates  proportionately  to  the  number  of  instruments  to  be 
reviewed  we  are  being  conservative.  Hence: 

Time  taken  to  examine  20  instruments  per  lot 

in  individual  search:  142  minutes 

Time  taken  to  examine  11  instruments  per  lot 

in  systematic  search:  78  minutes 

The  time  of  78  minutes  assumes  that  the  searcher  is  starting  from  the 
beginning.  In  the  case  of  the  systematic  search  the  searcher  will  have  the 
draft  Township  Diagram  compilation  already  available,  and  will  thus  be 
in  the  position  of  checking  rather  than  undertaking  initial  compilation. 
Bearing  this  in  mind,  and  remembering  that  the  searcher  (unlike  the 
conveyancer  conducting  a  private  search)  will  have  direct  access  to  instru- 
ments, and  thus  not  suffer  from  delays  when  the  Registry  is  busy,  our  best 
estimate  of  the  time  per  lot  for  search  to  good  root  is  one  hour,  and  we 
consider  it  very  unlikely  that  the  average  time,  for  the  straightforward 
85  per  cent  of  lots,  would  exceed  75  minutes.  We  allow,  for  the  difficult  15 
per  cent,  15  minutes  per  lot  for  deciding  it  is  difficult,  and  postponing 
action. 

The  total  cost  of  searching,  assuming  searchers  are  paid  (inclusive  of 
employee  benefits)  at  an  average  of  $5.00  per  hour**  and  allowing  15  per 
cent  contingency  and  supervision  charges,  would  be  between  12  and  15 
million  dollars.  In  order  to  complete  this  task  within  five  years,  a  staff  of 
240  to  300  would  be  required. 


♦These  figures  relate  to  search  only.  The  search  of  a  complex  property  may  reveal  legal 
problems  which  take  far  longer  to  solve.  Time  devoted  to  the  solution  of  such  problems  is 
not  search  within  the  context  of  this  section. 

"Searching  staff  would  include  several  more,  highly  paid  individuals  qualified  to  give 
advice  on  more  complex  problems,  e.g.  devolution  of  wills,  etc. 


VIII-4  138 

Systems  Advice  to  Legal  Draftsmen 

We  suggest  that  whether  the  computerized  or  the  manual  system  is 
adopted,  the  law  should  be  framed  with  the  operational  requirements  of 
the  Land  Registries  in  mind.  In  other  words,  at  the  same  time  as  the 
lawyers  are  deciding  what  must  be  recorded,  the  systems  analysts  will 
suggest  how  this  would  best  be  done.  Compared  with  the  whole  cost  of  the 
project  the  cost  of  such  an  approach  is  minimal,  and  should  provide 
considerable  benefits  in  terms  of  operating  efficiency  when  the  new  system 
is  introduced.  We  consider  the  cost  involved  will  be  the  same  for  both 
systems. 

Introduction  of  the  Computer  System 


Figure  2  opposite  shows  the  stages  we  envisage  in  the  introduction  of 
the  system,  and  indicates  how  the  stages  may  overlap. 

Township  Diagrams 

The  production  of  township  diagrams  need  not  be  tied  to  the  com- 
puter system  as  far  as  timing  is  concerned.  Thus,  if  the  Department  of 
Municipal  Affairs  decided  to  adopt  the  system,  mapping  might  commence 
well  ahead  of  the  concept  approval  of  the  computer  system.  For  this 
reason  we  have  not  shown  it  on  Figure  2 ;  however,  for  costing  purposes 
we  will  assume  that  map  preparation  starts  at  the  beginning  of  year  1  and 
is  completed  at  the  end  of  year  5. 

Systems  Advice  to  Legal  Draftsmen 

Year  1  starts  at  the  time  the  concept  is  approved  by  the  Cabinet. 
We  assume  that  formal  drafting  of  the  bill  would  commence  at  this  time 
and  indicate  the  desirability  of  providing  systems  advice  to  the  legal 
draftsmen  at  this  stage.  We  have  shown  this  phase  lasting  one  year.  This 
does  not  mean  that  the  bill  would  have  to  be  passed  within  the  year,  but 
assumes  that  by  the  end  of  that  time  the  legal  framework  will  be  suffi- 
ciently well  defined  to  permit  the  precise  form  of  the  record  to  be  estab- 
lished, and  to  enable  the  writing  of  the  necessary  computer  programs 
(software)  to  commence. 

System  Development,  etc. 

During  year  1  system  development,  preparation  of  specifications  for 
the  equipment,  tendering  and  evaluation  and  award  of  contracts  for 
supply  of  equipment  can  proceed.  This  can  be  done  on  the  basis  of  the 
broad  policy  decision  taken  at  the  time  of  concept  approval,  for  the 
hardware  would  have  sufficient  inherent  flexibility  to  cope  with  points 
of  detail  arising  during  legal  drafting. 

Software  Development 

Once  the  legal  requirements  of  the  content  of  the  record,  and  of  the 
output  required  of  the  system,  have  been  finalized,  development  and 
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testing  of  the  computer  programs  may  commence.  Software  development 
should  be  completed  during  year  2. 

Programming  Implementation  In  Individual  Registries 

It  will  be  necessary  to  study  each  individual  Registry/Land  Titles 
Office  in  order  to  decide  upon  the  exact  equipment  and  staffing  necessary, 
and  to  schedule  a  program  of  data  preparation,  which  would  be  co- 
ordinated with  the  program  for  preparing  Township  Diagrams.  This  can 
commence  in  year  1 ,  but  will  continue  until  all  offices  have  been  dealt  with. 

Test  Area 

During  the  first  phases  of  programming  the  introduction  of  the 
system  into  individual  offices,  a  suitable  test  area  would  be  selected  to 
enable  the  system  developed  to  be  tested  and  the  components  proven. 
A  suitable  test  area  would  be  a  county  currently  operating  both  a 
Registry  and  a  Land  Titles  Office. 

Testing 

The  testing  would  proceed  prior  to  the  installation  of  the  computer  by 
either  using  a  service  bureau  or  another  computer  within  the  Government. 

Data  Preparation 

The  data  preparation  program  may  be  started  at  the  beginning  of 
year  2.  Once  a  lot  had  been  searched  and  accepted  as  suitable  for  registra- 
tion, a  data  sheet  would  be  prepared  from  which  the  computer  record 
would  eventually  be  derived.  It  would  be  necessary  to  institute  procedures 
for  keeping  the  record  up  to  date  in  the  period  intervening  between 
completion  of  search  and  the  computer  record  becoming  operational. 

Staff  Selection  and  Training 

This  would  commence  at  the  beginning  of  year  2,  the  program  to  be 
completed  when  the  computer  becomes  operational. 

System  Operation 

The  computer  will  become  operational  by  the  end  of  year  3,  by  which 
time  nearly  two  years'  worth  of  data  will  have  been  collected. 

The  phased  completion  of  the  record  to  the  85  per  cent  level  is  con- 
templated over  the  ensuing  three  years.  We  estimate  that  if  the  Docu- 
mentation Centre  is  fully  staffed  from  the  outset  the  conversion  can  be 
handled  without  extra  staff.  As  registration  of  instruments  is  subject  to 
such  marked  peaking,  it  will  be  possible  to  build  up  the  record  in  the  slack 
periods. 

The  Difficult  15  Per  Cent 

This  program  aims  at  bringing  85  per  cent  of  the  lots  onto  the 
computer  by  the  end  of  the  sixth  year.  Conversion  would  take  place 
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systematically  office  by  office,  and  by  the  end  of  year  4  an  appreciable 
proportion  would  be  operating  the  computer  system. 

We  have  not  attempted  to  forecast  absolute  levels  of  staff  required 
to  operate  the  system,  as  this  depends  on  the  procedure  adopted  for  legal 
examination  of  instruments  prior  to  their  acceptance  for  registration.  This 
does  not  affect  the  comparative  cost  analysis  as  these  figures  would  be 
the  same  for  both  systems.  However,  there  is  no  doubt  that  when  the 
computer  system  becomes  operative  in  an  office  fewer  staff  will  be  needed 
for  day-to-day  registration  work  than  is  now  the  case. 

We  do  not  envisage  that  this  will  create  problems  for  several  reasons : 

1.  Through  retirement  and  personnel  leaving  for  other  reasons, 
there  is  a  partial  wastage  of  the  order  of  23  per  cent*  per  annum, 
which  will  reduce  the  numbers  employed. 

2.  As  volumes  increase  more  staff  will  be  required.  In  this  connec- 
tion we  would  again  point  out  that  our  own  projections  lead  us 
to  believe  that  the  increase  in  numbers  of  registrations  will  be 
considerably  more  rapid  than  the  figures  used  in  this  study  for 
costing  purposes. 

3.  In  the  intervening  period  when  there  is  a  theoretical  staff 
surplus  these  may  be  employed  in  reviewing  the  difficult  15  per 
cent  in  a  systematic  manner.  On  the  basis  of  our  estimate  of  four 
and  one-half  hours  per  difficult  search  this  could  involve  over 
1,000  man  years  of  work.  We  emphasize  again  that  this  would 
be  the  same  for  both  the  computerized  and  the  manual  systems. 

The  Cost  Matrix — Implementation  Period 

Because  the  system  becomes  operational  over  a  period,  the  first  six 
years  involve  both  implementation  costs  and  operating  costs.  Further 
savings  result  in  the  manual  system  because  it  becomes  operational  earlier 
than  does  the  computer  system**.  We  have  therefore  decided  that  the 
clearest  financial  picture  is  given  by  providing  a  cost  matrix  or  table  for 
the  first  six  years  for  both  systems. 

For  the  sake  of  simplicity,  only  major  items  have  been  included.  Thus 
for  the  computer  system  the  cost  of  filing  cabinets  for  aperture  cards  has 
been  neglected,  and  similarly  no  allowance  has  been  made  for  register  card 
filing  cabinets  under  the  manual  system. 

No  provision  has  been  made  under  the  computer  system  for  the  con- 
struction of  a  store  for  the  original  instruments.  It  is  anticipated  that  an 
unused  Government  building  in  a  cheap  locality  could  be  found,  and 
furnished  with  filing  cabinets  from  existing  registry  offices.  In  the  U.K., 
an  old  aircraft  hangar  on  a  former  R.A.F.  fighter  aerodrome  is  used  for 
document  storage. 


*This  figure  excludes  the  offices  located  in  Toronto  where  the  turnover  is  more  than  o()  per 
cent  per  annum. 

"For  every  year  that  the  Registry  Offices  continue  to  function  a  loss  of  $4  4  million  is 
incurred  by  the  public  (see  Section   III).  As  the  manual  system  becomes  operational 
earlier  it  causes  a  reduction  in  this  loss  at  an  earlier  date  than  does  the  computer  system 
This  reduction  may  be  included  in  the  manual  system  cost  matrix  as  a  benefit. 
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The  cost  matrix  for  the  first  six  years  is  supported  by  an  analysis  of 
operating  costs  once  conversion  is  complete.  At  this  point  in  time  it  is 
assumed  that  the  necessary  adjustments  in  staff  levels  have  been  made 

We  have  not,  in  either  system,  taken  into  account  charges  for 
registry  services  which  might  be  made,  as  these  would  not  affect  the 
overall  picture.  Revenue  to  Government  would  be  balanced  by  an  increase 
in  costs  to  the  public.  We  regard  the  whole  question  of  charges  as  a  separ- 
ate, albeit  extremely  important,  issue  and  one  which  lies  within  the 
realms  of  policy  rather  than  of  systems. 

The  cost  matrix  for  the  computerized  system  is  shown  in  Figure  3 
opposite.  It  is  largely  self-explanatory,  with  the  exception  that  the  cost  of 
operation  of  the  registries  is  not  included.  We  have  made  the  assumption 
that  in  each  case  the  number  of  staff  required  to  deal  with  the  difficult  15 
per  cent  will  be  the  same.  In  the  computer  system,  personnel  released 
from  day-to-day  registration  activity  by  virtue  of  its  quicker  operational 
characteristics  are  able  to  undertake  this  work.  In  the  manual  system,  the 
number  of  staff  released  would  be  far  smaller,  and  a  cost  adjustment  has 
accordingly  been  made. 


Introduction  of  the  Manual  System 


We  estimate  that  the  time  taken  to  prepare  the  register  folio  (in- 
cluding typing  lot  description),  to  check  it,  file  it  and  reorganize  the  in- 
struments into  current  and  historical  records,  will  take  20  minutes  per  lot. 
We  cost  the  time  involved  at  $5.00  per  hour,  and  allow  15  per  cent  for 
supervision  and  contingencies. 

The  other  factors  involved  are  best  explained  with  reference  to  the 
Cost  Matrix,  which  appears  as  Figure  4  (page  144).  We  include  adjustments, 
both  positive  and  negative,  to  allow  for  the  differing  operating  charac- 
teristics of  the  two  systems. 

Additional  Staff 

Additional  staff  requirements  are  calculated  on  the  basis  of  peak 
day  volumes.  On  this  day  it  is  assumed  that  staff  will  be  fully  engaged  in 
dealing  with  the  public,  other  work  being  postponed  to  off-peak  periods. 
As  on  peak  days  volume  only  builds  up  towards  lunchtime,  an  effective 
working  day  of  six  hours  is  assumed.  It  is  also  assumed  that  subsearches 
prior  to  registration  will  take  place;  but  that  there  will  be  few  if  any  full 
searches  on  the  peak  days. 

We  make  the  conservative  estimate  that  manual  registration  pro- 
cedures will  take  at  least  five  minutes  longer  per  instrument  than  the 
computerized  procedures.  Additional  staff  requirements  are  based  on  five 
minutes,  plus  an  allowance  for  the  fact  that  one  can  not  employ  fractions 
of  a  person.  Assistant  Registrars  dealing  with  the  public  are  assumed  to 
receive  $8,000  per  annum  including  employee  benefits. 
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Cost  of  Lawyers'  Time 

Once  the  computer  system  is  in  operation  the  more  rapid  procedures 
for  subsearch  and  registration  will  lead  to  economies  in  lawyers'  time  on 
registration.  We  estimate  this  to  be  five  minutes  per  instrument,  and  cost 
lawyers'  time  as  before  at  $30.00  per  hour.* 

Cost  of  Conveyancers'  Time 

Searches  under  the  manual  system  will  be  similar  in  length  to 
searches  under  the  present  Land  Titles  system.  Woods  Gordon  &  Co. 
show  that  an  average  search  under  the  Land  Titles  system  takes  54 
minutes. 

We  estimate  that  search  time  under  the  computerized  system, 
including  production  of  hard  copy,  should  not  exceed  10  minutes.  In  the 
costing  we  have  in  fact  assumed  14  minutes.  Hence  an  average  saving  of 
40  minutes  per  search  could  be  expected.  Costing  conveyancers'  time 
again  at  $3.50  per  hour,  this  means  a  saving  of  $2.50  per  search. 

We  should  add  that  the  computer  system  is  admirably  adapted  to 
postal  search,  in  which  case  time  per  search  will  be  limited  to  that  taken 
to  fill  out  a  request  form,  and  address  an  envelope.  The  postal  system  will 
also  result  in  a  saving  of  conveyancers'  travel  time  to  and  from  the 
Registry. 

We  therefore  regard  this  estimate  as  conservative. 

Benefit  to  Lawyers 

The  manual  system  becomes  partially  operative  at  an  earlier  date 
than  the  computer  system.  This  represents  a  plus  value  in  that  savings  as 
compared  with  the  Registry  Office  system  are  experienced  at  an  earlier 
date.  We  have  estimated  this  on  the  basis  of  $8.40  per  search  we  derived 
in  Section  III  as  being  the  minimum  annual  additional  cost  to  the  legal 
profession  of  operating  under  the  Registry  Office  system.  We  have 
rounded  the  72  per  cent  figure  for  searches  (see  Section  III  also)  to  70  per 
cent  in  order  to  be  conservative. 

Comparison  of  the  Computer  System  and  the  Manual  System 

At  the  bottom  of  Figure  4  we  compare  the  costs  of  the  two  systems 
and  discount  the  differences  to  present  values,  using  an  interest  rate  of 
10  per  cent.  The  implications  of  these  figures  will  be  analyzed  later  in  this 
section. 

Cost  Matrix  — Years  7  to  11  Inclusive 

As  will  be  seen  from  the  comparisons  dealt  with  subsequently,  the 
manual  system  is  more  cost  effective  for  the  first  four  years.  In  the  fifth 
year  the  computer  system  just  has  the  edge,  and  in  the  sixth  year  shows 
considerable  savings  over  the  manual  operation. 


*Were  conveyancers  or  law  clerks  to  undertake  an  appreciable  proportion  of  closings  an 
adjustment  to  this  figure  would  be  required.  See  also  page  VI 11-17. 
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In  order  to  establish  the  breakeven  point  we  have  constructed  a 
second  cost  matrix  for  the  years  7  to  1 1  inclusive.  This  is  shown  in  Figure  5 
opposite.  In  constructing  this  matrix  we  have  assumed  that  during  the 
first  six  years  none  of  the  difficult  15  per  cent  of  lots  have  been  dealt  with, 
and  that  they  will  be  brought  onto  the  register  during  this  period  at  the 
rate  of  3  per  cent  per  annum.  This  is  a  very  conservative  approach,  and 
we  have  also  assumed  that  the  entire  15  per  cent  will  require  survey,  i.e. 
we  have  used  the  worst  case*  as  a  basis  for  estimates.  Survey  and  search 
costs  are  the  same  for  both  systems. 

The  matrix  is  constructed  in  the  same  way  as  Figures  3  and  4.  Again 
differences  in  costs  between  the  two  systems  are  reduced  to  present 
values  at  a  discount  rate  of  10  per  cent. 

Cost  Comparison 

As  might  be  expected,  the  computer  system  costs  more  than  the 
manual  system  for  the  first  few  years,  for  the  following  reasons: 

-higher  cost  of  system  development 

-cost  of  construction  of  Documentation  Centre 

-rental  charges  for  hardware  not  fully  used  in  the  early  stages 

-purchase  of  photographic  equipment 

-it  becomes  operational  later,  and  hence  the  benefits  accrue 
somewhat  later. 

By  year  5  the  two  systems  are  costing  roughly  the  same,  and  from 
year  6  onwards  the  computer  system  shows  considerable  savings  for  the 
following  reasons: 

-staff  requirements  are  less 

-time  savings  to  the  legal  profession,  although  small  individu- 
ally, become  very  significant  in  total. 


*  Various  alternatives  exist  for  avoiding  the  cost  of  survey  expense  by  Government,  e.g., 
requiring  registration  of  first  dealing,  and  insisting  upon  survey  prior  to  registration. 
Policy  decisions  on  these  matters  will  be  required  in  the  future. 
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FIGURE  6:  ECONOMICS  OF  OPERATION  1986 

Assume  1.15  Million  Registrations  Per  Annum 

Computer 

Hardware  Hire  $1,104,000 

Staff,  Documentation  Centre  451,000 

Aperture  Cards  (originals  and  copies)  177,000 

Hence  Direct  Cost  to  Government  $  1,732,000 

Materials  (viewer/printer)  (copies  of  documents  for  search  purposes)  805,000 

$  2,537,000 


Manual 

Additional  Operating  Staff  Cost  in  Registry  (over  computer  system)  $  1,736,000 

Hence  Direct  Cost  to  Government  1,736,000 

Additional  Cost  Over  Computer  System  to  Lawyers  on  Registration  2,875,000 

Additional  Cost  Over  Computer  System  in  Conveyancer's  Time  on  Search  2,012,000 

$  6,623,000 
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The  breakeven  point  as  assessed  from  cost  differences  discounted  to 
present  values  comes  at  the  end  of  the  seventh  year*.  Thereafter  the 
computer  system  becomes  increasingly  advantageous  as  volumes  increase. 

Economics  of  Operation 

To  complete  the  picture,  on  Figure  6,  opposite,  we  calculate  estimated 
economics  of  operation  in  1986  for  those  elements  of  the  system  which  will  be 
different** .  These  show,  even  with  the  conservative  volume  forecasts  we 
have  used,  that  the  computer  system  results  in  savings  of  $4  million  for 
that  year.  This  is  in  addition  to  the  savings  one  might  expect  from  re- 
placing the  Registry  Office  by  a  manual  system,  which  were  $4.4  million 
in  1969,  and  might  be  expected  to  rise  to  at  least  $6  million  by  1986. 

The  unique  direct  costs  to  Government  are  $1,732,000  for  the  com- 
puter system  and  $1,736,000  for  the  manual  system,  i.e.,  there  is  no 
significant  difference.  The  additional  sum  of  $805,000  required  for  material 
for  making  copies  of  instruments  searched  under  the  computer  system 
represents  a  service  which  would  undoubtedly  be  charged  for.  It  is 
directly  comparable  with  the  sum  of  $2,012,000  under  the  manual  system, 
which  represents  the  cost  to  the  legal  profession  of  paying  conveyancers 
to  make  abstracts.  By  making  available  copies  of  instruments  the  com- 
puter system  provides  a  better  service  at  40  per  cent  of  the  cost. 


Conclusions 


We  can  draw  the  following  conclusions  from  the  foregoing  argument. 

1.  Both  land  registration  systems  will  result  in  appreciable  eco- 
nomies in  terms  of  time,  and  hence  money,  to  those  dealing  with 
land. 

2.  If  the  costs  for  hardware  time  for  years  3-6  inclusive  are  split 
equally  between  implementation  and  operation  the  capital  cost 
to  Government  of  the  computer  system  is  almost  exactly  equal 
to  that  of  the  manual  system. 

3.  Even  at  the  conservative  volumes  assumed  for  the  purposes  of 
this  study  the  computer  system  would  result  in  very  considerable 
savings  in  the  cost  of  dealing  with  land. 

4.  This  saving  results  from  providing  a  better  level  of  service  to  the 
legal  profession  (and  hence  the  public)  which  results  in  con- 


*If  conveyancers  conduct  50  per  cent  of  all  closings  the  break-even  point  would  be  post- 
poned a  further  one  and  a  half  years. 
**Costs  which  will  be  the  same  under  both  systems  have  been  excluded  as  these  are,  in  some 
cases,  imponderable,  e.g.  the  absolute  cost  of  staffing  registries  will  depend  on  the  level  of 
legal  examination  prior  to  acceptance  of  an  instrument  for  registration.  This  will  be  the 
same  for  both  systems;  but  could  vary  considerably  with  variation  in  prescribed  proce- 
dures. 
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siderable  economies  in  time. 

5.  Operating  costs  to  Government  are  similar  for  both  systems.  We 
would  point  out  that  if  volumes  do  increase  more  rapidly  than 
assumed  in  making  these  calculations  we  would  expect  this  to 
favour  the  computer.  In  other  words,  the  conservative  projec- 
tions represent  the  limiting  case,  and  were  actual  volumes  to  be 
appreciably  higher,  the  computer  system  would  show  a  cost 
advantage  over  the  manual  system. 

6.  Even  the  most  conservative  estimates  suggest  a  minimum  saving 
for  the  computer  system  of  $10  million  per  annum  by  1986. 

In  drawing  these  conclusions,  we  emphasize  that  we  have  considered 
the  land  registration  system  in  isolation.  We  have  not  attempted  to 
estimate  the  direct  benefits  of  co-operation  with  other  Government 
Departments  such  as  the  Assessment  Branch*.  Neither  have  we  con- 
sidered any  advantages  which  might  accrue  to  Government  from  utilizing 
the  computer  system  as  the  basis  of  a  land  data  bank  for  planning  pur- 
poses. We  merely  comment  that  we  consider  the  potential  for  further 
applications  to  be  very  great. 

Cost  Implications  of  Conversion  from  Present  Registry/Land 
Titles  Acts  to  Computerized  System 

Using  the  conservative  figures,  we  have  related  the  costs  of  in- 
troducing a  computerized  system  to  the  benefits  to  be  derived  thereby, 
and  have  reached  the  following  conclusions: 

1.  Costs  exceed  benefits  up  to  and  including  year  5. 

2.  Benefits  exceed  costs  from  year  6  onwards. 

3.  Benefits  treble  in  year  12  when  the  survey  program  for  the 
difficult  15  per  cent  of  lots  has  been  completed. 

4.  Reducing  costs  and  benefits  to  present  values  using  a  10  per  cent 
discount  rate,  the  breakeven  point  comes  at  about  the  end  of 
year  13,  i.e.  when  the  computerized  registry  would  have  been  in 
operation  for  10  years. 

5.  Thereafter  benefits  should  be  of  the  order  of  $9  million  per 
annum,  rising  to  $10  million  in  1986. 

We  have  already  shown  that  the  breakeven  point  between  the 
manual  system  of  land  registration  and  the  computerized  system  comes 
at  the  end  of  year  7,  i.e.  when  the  computerized  registry  would  have  been 
in  operation  for  four  years.  Thereafter  the  benefits  of  the  manual  system 


*We  have  assumed  costs  of  preparing  the  Township  diagrams  to  be  shared.  This  has  been 
done  for  both  systems  and  does  not  affect  the  comparative  figures. 
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are  very  much  smaller  than  those  of  the  computer  system.  This  means 
that  the  benefits  fail  to  offset  entirely  the  heavy  expenditures  on  the 
survey  of  the  difficult  15  per  cent  of  lots  in  years  7  to  11.  Costs  would 
therefore  exceed  benefits  until  the  survey  program  has  been  completed, 
and  the  breakeven  point  calculated  from  discounted  costs  and  benefits 
would  fall  well  beyond  1986,  the  end  of  the  period  with  which  this  study 
is  concerned. 


Conclusions 

We  conclude  from  the  foregoing  that  the  benefits  of  converting  to  a 
computer  system  far  outweigh  those  of  adopting  a  manual  system.  We 
also  find  that  unless  the  additional  costs  to  the  legal  profession  are  far 
greater  than  the  $8.40  per  search  derived  above,  the  ultimate  savings 
produced  by  a  manual  system  probably  do  not  justify  the  cost  of  its 
introduction.  On  the  other  hand,  we  realize  that  there  could  well  be 
considerable  savings  in  costs  of  litigation  which  would  probably  result  if 
the  difficult  15  per  cent  were  left  under  the  Registry  Act,  and  therefore 
hesitate  to  draw  definite  conclusions. 

We  can  however  draw  the  following  conclusions  from  this  study : 

1.  The  proposed  change  to  a  land  registration  system  is  justified 
on  a  cost-benefit  analysis  of  the  projections  we  have  made. 

2.  Realization  of  potential  benefits  depends  on  the  introduction 
of  the  computerized  system. 

3.  There  would  appear  to  be  no  justification  for  delaying  the 
introduction  of  the  new  system.  The  sooner  the  new  registry 
becomes  operational,  the  sooner  will  the  benefits  be  felt. 

Comment  Regarding  Cost  Recovery 

The  major  benefits  under  the  new  system  derive  from  savings  in  time 
to  the  legal  profession,  and  hence  ultimately  in  costs  to  the  public. 
Although  the  operational  cost  of  the  computer  system  to  government  may 
ultimately  be  expected  to  be  less  than  that  of  continuing  the  present  dual 
(Registry  Act  and  Land  Titles  Act)  system,  government  will  be  faced 
with  fairly  heavy  expenses  related  to  its  introduction  and  also  with 
survey  costs  for  the  difficult  15  per  cent.  We  suggest  that  as  the  public 
would  have  had  to  pay  for  detailed  searches  under  the  Registry  Act,  a 
good  case  can  be  made  for  a  fairly  substantial  charge  on  first  dealing  after 
the  new  system  is  introduced.  On  second  and  subsequent  dealings  a  charge 
more  nearly  related  to  the  operational  costs  of  the  registry  could  be  made. 

We  realize  that  this  subject  is  beyond  our  terms  of  reference,  and 
merely  draw  the  attention  of  the  Commission  to  this  possibility  as  one  of 
a  number  which  will  probably  be  considered  by  them. 
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GLOSSARY 


Assistant  Registrar 


Aperture  Card 


Caution 


Centroid : 


Charge : 

Committees  of 
Adjustment: 


This  term  is  used  to  describe  an  officer  whose 
function  would  be  to  examine  instruments 
presented  for  registration,  accept  them  if  satis- 
fied, and  complete  registration  procedures.  It 
would  be  necessary  to  establish  special  routines 
for  examining  and  accepting  complex  instru- 
ments; but  it  is  envisaged  that  the  Assistant 
Registrar  would  deal  with  the  great  majority 
of  straightforward  cases. 

A  card  identical  in  size  to  a  standard  punched 
card,  which  incorporates  a  window  of  film  on 
which  up  to  eight  foolscap  pages  can  be  re- 
corded. Additional  information  can  be  key 
punched  into  the  other  part  of  the  card  as  an 
aid  to  mechanical  sorting  and  for  use  as  input 
for  updating  a  computer  record. 

A  notice  placed  on  the  register  which  prevents 
the  proprietor  from  dealing  with  the  land  with- 
out notice  to  the  cautioner. 

Literally  the  centre  of  gravity.  Used  in  this 
report  in  the  sense  of  an  approximation  to  the 
centre  point  of  a  lot. 

A  form  of  mortgage. 

Committees  appointed  under  part  VI  of  the 
Planning  Act  to  make  decisions  relating  to  the 
use  and  subdivision  of  land. 


Concession  Lot: 


Consents  by  Committees 
of  Adjustment: 

Data  Cell: 


Means  exactly  what  it  says.  The  abbreviation 
"lot"  is  not  used  in  this  report. 

Consents  of  the  use  or  subdivision  of  land 
given  under  the  Planning  Act. 

A  form  of  random  access  data  storage  device 
peculiar  to  the  IBM  system  which  is  slower 
than  disc  but  which  in  certain  circumstances 
provides  the  most  cost-effective  solution. 


Dummy  Card: 


In  the  system  concept  a  card  punched  with  the 
same  information  as  an  aperture  card  is  some- 
times required  for  computer  update,  after 
which  it  is  destroyed.  This  card  has  no  need  for 
the  film  record  and  hence  a  plain  blank  would 
be  used.  Such  a  card,  punched  but  without  the 
microfilmed  information  is  termed  a  dummy 
card. 
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Easement : 
Gang  Punch: 
Index  Map: 


Hierarchical 
Numbering  System 


Land  Registration: 


Lot 


Mechanic's  Lien 


Minister's  Consents 


On-line: 


Ontario  Coordinate 
System : 


A  right  to  use  land  enjoyed  by  an  owner  over 
the  property  of  another. 

To  punch  several  cards  with  the  same  in- 
formation in  one  operation. 

A  map  which  functions  as  the  index  to  the 
register.  Its  characteristic  feature  is  that  pro- 
vided relationships  are  correctly  shown  it  does 
not  have  to  be  dimensionally  accurate  in  order 
to  function  properly.  See  also  Township  Dia- 
gram. 

An  hierarchical  lot  numbering  system  is  one  in 
which  the  number  traces  the  history  of  the  lot. 
E.g.  if  an  original  lot  3  is  subdivided  into  4 
parts,  these  become  lots  3/1 ,  3/2,  3/3  and  3/4.  If 
lot  3/2  is  further  subdivided  into  4,  these  new 
lots  become  numbers  3/2/1,  3/2/2,  3/2/3  and 
3/2/4. 

The  term  used  to  describe  the  new  compre- 
hensive land  titles  legislation.  This  is  to  dif- 
ferentiate it  from  the  systems  of  records 
currently  maintained  under  the  Registry  Act 
and  the  Land  Titles  Act. 

A  single  distinct  self-contained  and  continuous 
piece  of  ground  bounded  on  all  sides  by  other 
similar  contiguous  pieces  of  ground.  This  is 
distinct  from  an  parcel  as  presently  defined 
which  may  be  two  or  more  lots  under  one 
ownership. 

A  lien  against  property  which  may  be  regis- 
tered by  a  person  who  has  worked  on  or  sup- 
plied materials  to  the  property  but  has  not 
received  payment. 

Consents  to  the  use  or  subdivision  of  land  in 
those  areas  where  Committees  of  Adjustment 
have  not  been  appointed. 

Directly  and  permanently  connected  to  the 
computer  as  of  data  storage,  as  opposed  to  off- 
line, which  is  only  plugged  in  as  required. 

The  official  coordinate  network  of  the  Province 
of  Ontario,  established  by  O.  Reg  301/69,  being 
Regulations  made  under  the  Surveys  Act.  The 
centroid  reference  system  proposed  in  this 
report  does  not  rely  on  the  Ontario  Coordinate 
System;  but  has  been  adapted  to  be  fully 
compatible  with  it. 
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Profits-a-Prendre 

Random  Access: 


Restriction 


Rent  Charges 


Township  Diagram 


Warning  Code: 
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Right  of  profit  (e.g.  right  of  pasture)  exercised 
over  the  land  of  another. 

Random  access  as  applied  to  data  storage 
devices  means  that  all  data  stored  is  equally 
accessible,  e.g.  apples  in  a  tray.  This  is  in  con- 
trast to  data  stored  on,  for  example  a  tape,  in 
which  case  data  at  the  end  of  the  tape  is  only 
accessible  after  the  whole  tape  has  been  wound 
through  the  reader. 

A  notice  placed  on  the  register  which  restricts 
the  rights  of  a  registered  owner  to  deal. 

A  situation  in  which  an  owner  has  no  future 
estate  in  the  land,  but  is  able  to  seize  land 
upon  non-payment. 

The  form  of  Index  Map  proposed  for  Ontario 
based  on  a  compilation  of  the  best  records  from 
all  existing  sources  including  air  photography. 

In  the  proposed  system,  a  code  entered  in  the 
computer  record  from  the  registry  office  ter- 
minal which  acts  as  an  interim  advice  to  the 
Assistant  Registrar  that  the  Computer  cross 
referencing  system  is  not  fully  up  to  date.  This 
will  enable  the  Assistant  Registrar  to  produce 
instruments  which  are  pending  final  action  in 
the  event  of  a  prior  search.  The  warning  code  is 
automatically  cancelled  when  the  full  com- 
puter update  takes  place. 
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ASSESSMENT  MAPPING* 


The  assessment  map  will  show  actual  property  lines,  dimensions, 
acreages,  lot  lines  and  numbers,  street  names,  a  number  identifying  each 
parcel,  rivers  and  creeks,  rights  of  way,  municipal  boundaries,  Plan 
Numbers,  etc.  It  may  also  indicate  the  outlines  of  major  buildings. 

The  preparation  of  this  map  is  the  primary  aim  of  the  programme. 
It  will  be  used  in  the  actual  assessment  of  the  land,  and  it  should  show  all 
the  information  that  the  assessor  needs  as  clearly  and  unambiguously 
as  possible. 

The  scale  used  will  depend  on  the  pattern  of  development  in  the  area: 
1"  =  50"  may  be  advisable  in  congested  urban  centres,  1"  =  100'  in  urban 
areas  generally,  1"  —  200'  for  areas  where  parcels  can  be  shown  clearly 
and  dimensions  noted  at  this  scale,  and  perhaps  V  =  400'  or  even 
\"  =  800'  for  sparsely  settled  areas,  particularly  in  the  north  where  there 
is  little  likelihood  of  subdividing  in  the  foreseeable  future.  Where  it  is 
considered  likely  that  development  will  take  place,  even  five  or  more  years 
in  the  future,  the  map  should  be  drawn  to  a  scale  that  will  permit  up- 
dating and  inclusion  of  changes.  If  the  scale  is  too  small  to  permit  this, 
the  map  will  eventually  have  to  be  discarded  and  redrawn,  with  the 
attendant  waste  of  time  and  material. 


Suggested  Operating  Techniques 


The  actual  preparation  of  the  assessment  maps  can  be  divided  into 
three  distinct  operations — properly  searching,  drafting  and  tracing.  These 
three  functions  can  be  performed  by  one  person,  two  people  or  the 
optimum  three  people**  depending  on  staff  availability  and  the  urgency 
of  the  project. 

The  least  chance  of  error  is  when  one  person  performs  all  three 
functions;  the  quickest  results  come  from  the  team  of  three.  A  fourth 
person  would  be  redundant — if  four  people  were  available  it  would  be 
advisable  to  form  two  teams  of  two  rather  than  attempt  to  use  four 
people  on  one  job! 

A  team  of  three,  then,  produces  the  best  results;  assuming  sufficient 
staff,  a  number  of  such  teams  could  be  formed  to  work  on  various  phases 
of  the  mapping  project,  under  the  supervision  of  a  Chief  Draftsman.  The 
word  "team"  is  used  purposely;  the  Property  Searcher  and  the  Tracer 
should  assist  the  Draftsman  and  be  answerable  to  him — he  will  assume 


*Extracts  from  a  volume  of  the  same  name  prepared  by  Mr.  Harry  C.  Fletcher  of  the 
Assessment  Education  Branch.  These  extracts  have  been  re-organized  to  suit  the  require- 
ments of  this  report. 

"*With  co-operation  between  the  Registry  Offices  and  the  Assessment  Branch  the  optimum 
team  size  consists  of  two  people  rather  than  three,  the  functions  of  searching  and  drafting 
as  described  here  being  combined. 
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responsibility  for  the  accuracy  of  the  map  and  should  have  clear  authority 
over  his  aides.  If  everyone  was  working  more  or  less  independently  there 
would  be  confusion,  inefficiency,  misunderstandings  and,  above  all, 
division  of  responsibility. 

The  three  operations  will  be  discussed  in  some  detail;  whether  one 
person  is  performing  all  three  functions  or  whether  the  team  approach  is 
used  makes  little  difference  to  the  procedures. 

Property  Searching 


The  Registry  Office  is  in  essence,  a  gigantic  filing  system.  Any 
document  relating  to  interests  in,  or  restrictions  to,  land,  can  be  registered, 
thus  providing  a  public  record  for  the  information  of  any  interested 
parties.  The  Province  is  divided  into  Registry  Divisions,  which  generally 
correspond  to  the  Counties  and  Districts,  each  of  which  has  a  Registry 
Office. 

Documents  are  filed  by  number,  and  are  referred  to  as  "Instruments". 
They  are  recorded  in  books,  and  the  most  important  book  for  our  purposes 
is  the  "Abstract  Index"  provided  for  under  Section  29  of  the  Registry  Act. 
This  lists  all  documents,  in  chronological  order,  under  the  appropriate  lot 
as  patented  by  the  Crown,  or  as  registered  on  a  plan  of  subdivision. 
Consequently,  the  entire  history  of  the  property  is  set  out,  starting  with 
the  Crown  Grant  and  ending  with  the  latest  deed,  mortgage,  will,  by-law, 
etc.  This  book  is  ideal  for  mapping,  as  it  deals  with  each  parcel  separately, 
just  as  the  Searcher  is  doing.  He  can  select  the  documents  of  interest  and 
examine  them  at  his  leisure. 

It  is  suggested  that  prior  to  the  commencement  of  the  mapping 
programme,  the  Assessment  Commissioner  and  the  Property  Searcher 
should  visit  the  local  Registrar  and  make  formal  arrangements  regarding 
access  to  documents  and  costs  involved.  Since  both  parties  are  employees 
of  the  Ontario  Government  it  is  likely  that  costs  could  be  reduced  or 
eliminated.  (It  is  possible  that  some  formal  agreement  could  be  reached  at 
the  Queen's  Park  level,  eliminating  the  need  for  local  negotiations.) 
Normally,  costs  are  50#  to  examine  the  Abstract  Index  and  20^  per 
document  required.  Over  the  period  of  the  mapping  programme,  this 
would  involve  thousands  of  dollars'  simply  being  transferred  from  one 
part  of  the  public  purse  to  another ! 

Property  searching  for  assessment  mapping  is  not  too  difficult, 
although  care  and  some  judgment  are  required.  In  Part  I,  it  was  pointed 
out  that  every  Assessment  Office  has  last  year's  Roll  listing  names  of 
owners,  and  that  many  also  have  Appraisal  Cards.  Armed  with  this 
information,  the  Property  Searcher  simply  has  to  turn  to  the  desired  lot 
in  the  Abstract  Index  and,  starting  at  the  latest  registration,  work  back 
through  the  column  of  Grantees  until  he  encounters  the  name  of  the 
assessed  party,  on  one  of  the  Grants  of  Land.  This  is  the  Deed  whereby 
this  parcel  was  acquired.  In  this  manner,  he  can  determine  whether  the 
property  was  acquired  in  several  pieces,  and  by  examining  the  list  of 
Grantors,  he  can  check  if  any  portions  have  been  sold  subsequently.  Once 
he  has  selected  the  documents  he  requires,  he  can  obtain  a  description  of 
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the  land  held  by  each  person  on  the  Roll.  When  each  person  assessed  has 
been  accounted  for,  it  can  be  determined  whether  any  land  is  left  over. 
If  so,  the  Property  Search  can  start  at  the  Crown  Grant  and  isolate  each 
parcel  as  it  is  subdivided,  and  so  determine  the  last  registered  owner  for 
each  portion.  In  this  way,  land  that  has  never  been  assessed  can  be 
discovered  and  the  owner  identified. 

In  Regions  with  good  records,  the  Property  Searcher's  job  is  sim- 
plified but  not  eliminated.  He  should  familiarize  himself  with  the  informa- 
tion on  file  at  his  office,  and  so  avoid  unnecessary  effort  and  expense. 
However,  the  Abstract  Index  should  still  be  checked,  as  errors  tend  to 
creep  into  records  over  the  years. 

Most  of  the  information  will  be  in  the  form  of  metes  and  bounds 
descriptions ;  the  Property  Searcher  should  be  able  to  sketch  the  property 
lines  onto  work  sheets  without  any  difficulty.  (He  is  concerned  only  with 
land  descriptions — such  problems  as  clear  chain  of  title,  barring  of  dower 
rights,  etc.,  that  occupy  so  much  time  in  most  title  searching,  are  of  no 
significance  in  a  mapping  programme  for  assessment  purposes).  Pre- 
printed work  sheets,  showing  the  lot  lines,  north  arrow  and  a  title  block 
or  heading  may  be  prepared ;  these  will  be  filed  after  the  Draftsman  has 
finished  with  them,  and  will  provide  a  reference  in  cases  of  doubt  that 
may  arise  later.  If  difficulty  is  encountered  with  a  description,  the 
Property  Searcher  should  obtain  a  copy  and  let  the  Draftsman  resolve 
the  problem,  possibly  with  the  aid  of  aerial  photographs.  Plans  of  surveys 
should  always  be  obtained,  as  these  frequently  show  a  good  deal  of  sur- 
rounding detail,  and  often  help  to  "tie  together"  properties  with  vague 
descriptions. 

When  the  Property  Searcher  has  completed  an  area,  he  will  hand 
over  to  the  Draftsman  a  set  of  sketches  illustrating  the  property  held  by 
each  person  on  the  Roll,  together  with  previously  unassessed  or  wrongly 
assessed  parcels,  and  photostats  of  complex  descriptions  and  plans  of 
surveys.  It  is  obvious  that  the  Property  Searcher's  position  is  one  of 
considerable  responsibility.  He  may  be  the  key  man  in  the  whole  opera- 
tion ;  only  the  fact  that  he  works  in  virtual  isolation  at  the  local  Registry 
Office  prevents  his  being  the  senior  man  in  the  team. 

Drafting 

The  Draftsman's  job  is  to  assemble  the  pieces,  resolve  the  discrep- 
ancies, and  produce  an  accurate  and  reliable  map.  From  the  sources  out- 
lined in  Part  I,  the  individual  property  descriptions  received  from  the 
Property  Searcher,  and  site  visits  where  necessary,  the  final  picture 
emerges  more  as  a  testimony  to  his  deductive,  than  to  his  drawing  ability ! 

Drafting  is  a  complex  skill  and  the  preparation  of  a  map  is  more  a 
question  of  art  than  anything  else.  Nothing  need  be  said  here  regarding 
the  actual  drawing  process,  since  a  trained  technician  will  be  employed  for 
this  operation.  He  will  work  to  standards  prescribed  by  the  Central  Office, 
using  his  judgment  and  artistic  ability  to  produce  a  balanced  and  easy  to 
read  drawing,  as  outlined  in  Part  I. 
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Tracing 

In  the  interests  of  efficiency,  a  highly  skilled  and  highly  paid  Drafts- 
man should  be  kept  at  his  specialty  and  relieved,  wherever  possible,  from 
any  simple  routine  work,  such  as  inking  lines  and  lettering  names  and 
dimensions.  It  is  recommended  that  a  lesser  skilled  junior  employee, 
termed  here  a  Tracer-Draftsman,  be  engaged  for  this  purpose. 

This  is  not  a  menial  task — a  good  deal  of  drawing  ability  is  required. 
The  Tracer  produces  the  final  drawing  and  whether  it  is  neat  or  sloppy 
depends  on  him!  However,  he  does  not  have  to  assemble  and  interpret 
data — he  simply  inks  what  he  sees  and  his  work  is  subject  to  review  by 
the  Draftsman.  A  good,  conscientious  Tracer  who  understands  and  checks 
the  Draftsman's  work  as  he  goes  along,  can  be  very  valuable.  This  position 
should  be  regarded  as  a  trainee  post,  and  the  Tracer  should  progress  to 
the  preparation  of  routine  drawings,  updating  of  maps,  etc.,  and  so  free 
the  Draftsman  of  interpretive  work. 

The  Tracer  will  perform  all  phases  of  the  mapping  operation  after 
the  preparation  of  the  pencil  drawing — inking,  lettering  and  making 
copies  for  distribution  to  the  assessment  staff  and  to  other  agencies. 
Consequently,  the  quality  of  the  finished  product  and  the  resulting 
impression  of  the  Department  that  is  created,  depend,  to  a  large  extent, 
on  his  ability. 

Sources  of  Reference— Maps  and  Surveys 

Settlement  in  Ontario  was  conducted  in  a  relatively  orderly  manner, 
and  Land  Grants  were  preceded  by  Township  Surveys.  This  means  that 
all  the  settled  parts  of  the  Province  have  been  surveyed  at  least  once, 
even  if  only  into  200  acre  lots.  Copies  of  these  surveys  are  available  from 
the  Department  of  Lands  and  Forests,  and  are  an  obvious  start  for  the 
Draftsman.  He  can  obtain  a  copy  of  the  plan  plus  copies  of  the  field  notes, 
and  should  be  able  to  duplicate  the  survey  on  paper.  (For  anyone  in- 
terested in  the  different  systems  of  township  surveys  and  where  they 
were  developed,  the  Institute  of  Municipal  Assessors  Technical  Bulletin 
No.  7  contains  a  concise  outline  of  the  Crown  Surveys). 

In  addition,  a  comprehensive  series  of  township  maps  was  prepared 
under  the  direction  of  Chas.  A.  Goad  in  1895.  These  were  small,  and  had 
no  dimensions  shown,  but  they  showed  the  approximate  property  lines, 
travelled  roads,  railways,  villages  and  towns.  They  can  be  found  in 
libraries,  land  registry  offices,  etc.  and  are  known  as  the  Township  Atlas. 

With  the  development  of  railways,  canals  and  highways,  surveys 
were  made  of  the  lands  acquired  by  these  authorities  and  copies  are 
available  from  them  today.  Detailed  and  accurate  land  maps  and  topo- 
graphical surveys  are  available  from  the  Documents  Section  of  the 
Department  of  Highways  of  Ontario;  by  contrast  many  of  the  old  railway 
maps  leave  a  great  deal  to  be  desired. 

Land  developers,  over  the  years,  prepared  plans  of  their  holdings, 
showing  lots  and  streets,  many  of  which  were  filed  in  the  Land  Registry 
Office  as  Registered  Flans  of  Subdivision.  Some  of  these  plans  were  of 
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complete  model  communities,  and  many  of  these  still  only  exist  on  paper. 
However,  once  registered,  they  become  legal  descriptions  and  are  very 
significant  today.  All  transfers  of  land  included  on  these  plans  are  de- 
scribed by  reference  to  them.  A  number  of  towns  and  villages  prepared 
consolidations  of  the  various  plans  within  their  limits  and  registered  them 
as  Municipal  Plans.  Consequently,  in  most  urban  areas,  the  draftsman 
will  find  plans  of  subdivisions,  even  though  they  may  have  been  largely 
ignored  during  development.  Recent  plans  are  normally  an  accurate 
picture  of  the  land  ownership,  as  developers  today  are  required  to  adhere 
to  the  plan  as  registered.  All  of  these  plans  will  be  available  to  the  drafts- 
man at  the  County  Registry  Office,  where  they  are  filed  by  number. 

Some  regions  also  have  a  Land  Titles  Office,  and  all  land  registered 
under  the  Land  Titles  Act  must  be  on  a  plan  of  survey.  These  surveys  are 
accurate  and  up-to-date,  and  where  they  exist,  there  should  be  little 
problem.  These  plans  show  the  exact  limits  of  all  parcels,  and  the  drafts- 
man will  simply  have  to  copy  this  data  onto  his  own  map. 

All  of  the  sources  of  reference  mentioned  so  far  describe  an  abstract 
invisible  feature;  that  is,  the  limits  to  title  to  land.  Although  this  is  our 
primary  interest  while  preparing  assessment  maps,  there  are  many  other 
influences  on  value  which  we  may  wish  to  incorporate — physical  features 
such  as  rivers  and  unsurveyed  features  such  as  "forced  roads",  building 
locations,  etc. 

There  are  two  main  sources  for  this  type  of  information.  One  is  the 
Ordinance  Surveys  already  mentioned.  These  are  incredibly  detailed- 
only  the  military  establishment  could  afford  the  meticulous  attention  to 
detail  and  the  very  high  level  of  accuracy  characterizing  these  maps. 
However,  they  are  drawn  to  a  small  scale,  meaning  that  they  are  not  too 
useful  for  measuring  distances  and  they  are  not  updated  very  often. 

The  other  source  of  physical  data  is  the  use  of  aerial  photography. 
For  any  form  of  mapping  involving  physical  features,  the  aerial  photo- 
graph is  the  ultimate  answer — it  conforms  to  our  opening  definition  of  a 
map — a  picture  of  the  land.  A  small  scale  photograph  covering  a  fairly 
large  area  will  enable  the  draftsman  to  orient  himself  and  gain  familiari- 
zation with  the  physical  features  in  the  area  to  be  mapped.  He  can  note 
the  existence  and  general  location  of  roads,  railways,  rivers,  lakes,  villages, 
etc.  enabling  him  to  order  plans  of  these  features,  where  available,  in 
advance,  and  to  relate  them  to  each  other  and  to  the  whole  picture. 

An  ideal  set  of  photographs  for  this  purpose  is  the  series  available 
from  the  Silviculture  Section  of  the  Department  of  Lands  and  Forests. 
They  are  at  an  approximate  scale  of  4"  to  1  mile;  special  features  such  as 
roads,  rivers  and  railways  have  been  touched  up  for  emphasis;  and  names 
of  places  and  transportation  systems  have  been  added.  They  provide  the 
draftsman  with  a  general  picture  of  the  area,  but  they  are  not  useful  for 
determining  distances  owing  to  variations  in  the  scale,  and  they  are 
generally  several  years  old. 

The  most  valuable  aid  to  any  mapping  programme  is  a  set  of  recent, 
large  scale  (ideally  the  same  scale  as  the  assessment  map)  controlled 
photographs,  that  is,  where  land  surveying  has  been  done  to  establish  the 
exact  distances  between  points  on  the  ground,  and  the  photograph  has 
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been  adjusted  to  match.  This  means  that  the  draftsman  can  confidently 
scale  distances  from  the  photograph  and  compute  areas  quite  accurately. 
In  many  cases,  he  will  be  able  to  actually  see  the  boundary  fences, 
buildings,  etc.  and  if  the  photograph  is  to  the  proper  scale,  he  can  trace 
these  visible  features  right  onto  his  drawing.  One  can  easily  see  the  ad- 
vantages of  this  in  terms  of  accuracy  and  time  saved.  It  is  fairly  easy  to 
"fill  in"  the  invisible  property  lines,  when  all  the  visible  features  are 
clearly  and  accurately  displayed. 

If  the  photographs  are  not  controlled  to  a  constant  scale,  their  value 
is  very  much  less.  If,  for  example,  the  aircraft  simply  flies  at  a  constant 
altitude  and  takes  pictures,  the  scale  of  the  photograph  will  vary  as  the 
terrain  rises  and  falls  beneath  the  aircraft.  This  is  corrected  for  with 
controlled  photographs — either  radar  or  a  radio  altimeter  is  used  to  record 
the  variations,  and  adjustments  are  made  in  the  final  pictures.  Variations 
in  scale  will  also  occur  near  the  edges  of  a  photograph  owing  to  lens 
distortion,  so  the  photographs  are  taken  with  considerable  overlapping 
and  only  the  centres  are  used  for  scaling. 

The  ideal  situation  is  where  the  aerial  survey  corporation  prepares  a 
drawing  of  the  visible  features,  to  a  controlled  scale.  All  the  draftsman  in 
the  assessment  office  need  do  is  trace  the  features  he  wants  onto  his  own 
map,  and  he  does  not  have  to  concern  himself  with  the  interpretation  of 
various  aspects  of  the  photograph — a  specialized  art. 

Three  dimensional  photographs  are  of  little  or  no  value  to  the 
assessor,  or  to  the  assessment  draftsman  who  is  drawing  two  dimensional 
maps.*  The  measurement  of  vertical  distances  requires  specialized  equip- 
ment and  techniques  and  is  of  limited  interest  in  assessment  mapping. 
Should  this  information  be  required,  it  can  be  supplied  by  the  aerial 
survey  corporation. 

Many  special  purpose  government  agencies  prepare  surveys  for  their 
own  purposes  and  these  may  be  of  assistance  to  the  assessment  draftsman. 
Examples  of  these  bodies  would  be  county  and  city  engineering  depart- 
ments, public  utilities  commissions,  conservation  authorities  and  planning 
board.  Planning  boards  especially  do  a  surprising  amount  of  photography 
and  mapping,  and  good  liaison  with  these  agencies  can  help  the  assessment 
draftsman  enormously.  In  addition,  most  applications  to  a  planning 
board  must  be  accompanied  by  a  survey  and  these  should  be  on  file; 
access  to  these  may  be  very  helpful  in  special  areas. 

There  are  thousands  of  surveys  prepared  for  private  individuals  for 
such  purposes  as  mortgages,  Veterans  Land  Act  loans  and  so  on.  Co- 
operation from  local  Land  Surveyors  can  produce  a  wealth  of  information. 
Although  they  are  in  private  business,  and  will  not  be  prepared  to  go  to  a 
great  deal  of  trouble  and  expense  to  help,  they  will  normally  supply  copies 
of  surveys  to  a  government  agency  for  a  small  fee.  If  the  draftsman  is 
having  particular  problems  in  a  certain  area,  it  may  be  worth  his  while  to 
inquire  if  any  of  the  local  surveyors  have  done  work  in  the  area  and,  if  so, 
copies  of  their  plans  may  be  very  valuable. 


•However,  three  dimensional  examination  of  original  photographs  prior  to  marking  up 
enlargements  is  of  value.  Stereo-examination  reduces  errors  in  interpretation  considerably. 
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Sources  of  Reference— Records 

At  the  time  of  writing,  prior  to  the  Provincial  Assessment  Take  Over, 
there  is  a  wide  variation  in  the  records  kept  for  the  various  municipalities. 
Some  regions  have  excellent  records  of  ownerships,  land  descriptions, 
sales  histories,  building  descriptions  and  so  on,  while  others  have  little 
besides  an  assessment  roll.  It  will  take  time  to  correct  these  disparities 
and  in  the  meantime,  the  draftsman  will  have  to  settle  for  whatever  is 
at  hand. 

All  municipalities  will  have  an  assessment  roll,  and  this  in  itself  is  a 
record  of  all  owners  of  land  with  a  brief  description  of  each  parcel  as  to 
location  and  size.  Some  of  these  descriptions  may  be  quite  adequate, 
e.g.  "E^  of  Lot  9,  Concession  5-  100  acres"  may  be  the  best  description 
available  anywhere,  and  with  the  map  sources  referred  to  earlier,  the 
parcel  could  be  delineated  on  the  assessment  map.  Likewise,  in  urban 
areas  a  description  such  as  "Plan  459,  Lot  46,  Frontage  50  feet"  would  be 
quite  adequate.  However,  there  may  also  be  situations  where  twenty  or 
more  properties  are  referred  to  as  "Part  of  Lot  15,  Concession  9-1/4  acre" 
and  here  the  assessment  roll  becomes  useful  only  for  listing  the  names  of 
the  owners.  (It  can  be  reasonably  assumed  that  if  a  person  is  paying  taxes, 
he  owns  land  there  somewherel) 

Most  assessment  offices  also  have  Appraisal  Cards  for  each  property, 
ideally  showing  the  dimensions  of  the  parcel,  its  location  and  a  sales 
history.  Unfortunately,  some  assessors  in  the  past  were  very  careless 
about  recording  such  data  and  there  is  sometimes  a  great  deal  to  be 
desired  in  these  records.  However,  these  cards  usually  provide  a  little 
more  information  than  can  be  obtained  from  the  roll,  and  they  can  be 
very  useful.  In  addition,  most  assessors  kept  the  notices  of  changes  of 
ownership  that  they  received  although  the  filing  systems  vary  widely. 

Beyond  this,  it  is  not  possible  to  generalize.  The  assessors  who  were 
most  meticulous  about  their  records  probably  also  kept  adequate  maps; 
the  areas  where  the  draftsman  can  expect  to  do  most  of  his  work  will  be 
those  where  records  were  poor.  Each  draftsman  will  have  to  familiarize 
himself  with  his  particular  office  to  determine  the  availability  of  useable 
information.  If  adequate  property  descriptions  are  not  available,  he  will 
have  to  obtain  the  necessary  data  from  the  appropriate  land  registration 
office,  either  the  Registry  Office  or  the  Land  Titles  Office. 

Where  the  Land  Titles  Act  is  in  effect,  the  matter  is  straightforward. 
All  land  is  on  a  plan  of  survey  and  has  a  parcel  number;  the  name  of  the 
owner  is  registered  under  this  parcel  number,  and  it  is  simply  a  matter  of 
identifying  each  taxpayer's  parcel.  Under  the  Registry  Act,  however,  it 
may  be  necessary  to  make  a  title  search,  and  this  will  be  discussed  in  more 
detail  later. 

As  a  last  resort,  the  final  source  of  information  could  be  the  property 
owners  themselves.  A  diplomatically  worded  letter  may  produce  a  great 
deal  of  helpful  information  concerning  an  individual  property  where 
difficulty  has  been  encountered,  such  as  unregistered  title,  or  an  error  or 
omission  in  the  description.  Owing,  however,  to  the  erratic  response  and 
long  delays  inherent  in  this  approach,  it  is  recommended  only  when  all 
else  has  failed. 
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THE  IMPLICATIONS  OF  COORDINATION 
WITH  THE  ASSESSMENT  FUNCTION 


Introduction 

Co-operation  with  the  Assessment  Branch  of  the  Department  of 
Municipal  Affairs  could  produce  significant  savings  for  both. 

Benefits  to  the  Land  Registry 

Mapping 

Although  Township  Diagrams  could  be  prepared  using  only  the 
records  held  in  the  various  Registries,  compilation  would  be  far  easier  if 
the  Assessment  Roll  were  used  as  a  starting  point.  At  the  very  minimum 
this  will  provide  a  list  of  names  of  current  owners*,  and  in  many  cases, 
will  give  useful  brief  descriptions  of  lots. 

Our  actual  measure  of  time  taken  to  prepare  Assessment  Maps  (which 
are  directly  comparable  to  Township  Diagrams  in  terms  of  costs)  is  based 
on  data  supplied  by  the  Ontario  County  Assessment  Office.  The  staff  of 
the  Mapping  Section  of  that  office  searched  the  Registry  Office  records  as 
normal  members  of  the  public,  even  to  the  extent  of  paying  search  fees. 
The  question  of  economies  which  should  result  from  co-operation  have 
been  discussed  at  length  with  Mr.  H.  C.  Fletcher  of  the  Assessment 
Branch,  who  was  responsible  for  the  mapping  in  Ontario  County.  We 
make  a  conservative  estimate  that  a  time  saving  of  25  per  cent  would  be 
possible.  This  would  result  in  a  reduction  of  cost  of  the  initial  compilation 
of  Township  Diagrams  of  the  order  of  $1.8  million. 

There  is  a  further  cost  implication  in  that  only  half  of  the  total  cost 
of  the  mapping  program  would  have  to  be  borne  by  each  department. 
This  would  be  reflected  in  an  overall  saving  to  the  Provincial  Government 
resulting  from  the  avoidance  of  duplication. 

Searching 

The  evidence  of  current  occupation  of  the  lot  provided  by  the 
Assessment  Branch  would  considerably  strengthen  the  search  procedures. 

Lot  Numbers 

In  a  co-ordinated  system,  we  would  suggest  that  the  lot  number 
would  become  the  Assessment  roll  number.  Every  property  owner  would 
thus  be  reminded  of  his  lot  number  every  time  he  received  a  notice  of 
assessment.  With  adequate  publicity  this  should  ensure  that  members  of 
the  public  wishing  to  deal  in  land  would  be  able  to  give  the  relevant  lot 
numbers  to  the  Assistant  Registrar,  thus  minimizing  the  necessity  to 
consult  the  Township  Diagrams. 


*This  is  not  quite  true  as  the  updating  of  the  Assessment  Roll  is  not  an  instantaneous 
process. 
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Benefits  to  the  Assessment  Branch 

The  Assessment  Branch  would  benefit  from  a  co-ordinated  mapping 
program  in  a  manner  similar  to  the  Land  Registry. 

Sales  Data 

At  the  present  time,  Registry  and  Land  Titles  Offices  prepare  copies 
of  instruments  of  transfer  and  charge,  with  details  of  the  sums  involved, 
for  Assessment  departments,  which  in  turn  process  this  data  for  their 
own  records. 

In  the  computer  system  as  outlined  in  Section  VI,  no  provision  is 
made  for  including  transfer  prices,  etc.  in  the  record.  However,  at  very 
little  extra  cost,  this  could  be  incorporated  in  either  the  history  files  on 
magnetic  tape,  or  on  a  separate  file  created  for  the  Assessment  Branch 
(N.B.  not  in  the  on-line  file)  this  would  provide  the  Assessment  Branch 
with  a  constantly  updated  sales  record. 

Access  to  Sales  Data 

For  most  transactions,  access  to  purchase  price  may  be  had  merely 
by  searching  Registry  Office  or  Land  Titles  records.  However,  some  mem- 
bers of  the  public  pay  land  transfer  tax  directly  to  the  Land  Transfer  Tax 
Section  of  the  Department  of  Revenue  in  Toronto  so  as  to  avoid  casual 
inquiry  into  the  value  of  the  consideration.  In  1969,  these  totalled  341, 
numbers  having  remained  relatively  constant  since  1964  when  308  such 
payments  were  made. 

The  Department  of  Revenue  regard  the  value  of  the  consideration  as 
being  within  the  public  domain,  and  will  supply  details  both  to  Assess- 
ment Departments  and  private  appraisers  upon  written  request,  although 
they  sometimes  require  evidence  of  good  faith. 

With  the  computer  system  proposed,  sales  data  could  be  made  avail- 
able on  whatever  basis  is  decided  to  be  equitable.  In  other  words,  it  is 
completely  compatible  with  whatever  degree  of  privacy  is  specified  by  law. 

Other  Benefits 

A  full  evaluation  of  the  benefits  which  might  accrue  to  the  Assess- 
ment Branch  could  only  be  made  after  a  detailed  study  of  their  require- 
ments. One  possibility  lies  in  the  computerized  preparation  of  the 
Assessment  Roll,  which  would  thereafter  only  have  to  be  checked  for 
tenancies.  We  would  expect  study  to  reveal  further  benefits  of  this  type. 
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THE  PROVISION  OF  SUMMARIES 

In  the  comparative  cost  analysis  provision  was  not  made  for  the 
inclusion  of  summaries.  Summaries  could  be  provided  in  either  system  at 
additional  cost. 

Professor  Risk  suggests  summaries  would  be  desirable  for  charges, 
leases,  and  certain  other  documents.  Cost  estimates  will  be  based  on  the 
assumption  that  21  per  cent  of  instruments*  registered  will  require 
summaries. 

Operating  Costs 

Both  for  the  manual  and  computer  systems  a  summary  sheet  will 
have  to  be  completed  by  the  Assistant  Registrar.  After  discussion  with 
Professor  Risk  we  estimate  that  the  preparation  of  such  sheets  will  take 
about  five  minutes  each.  The  cost  of  preparation  would  therefore  be: 

t     m*n                  850,000  x  21  x  5  _cnn         . 

In  1969  100  x  60 X      $5.00  per  hour 

=  $74,375,  say  $80,000  including  supervision 

costs 

1,150,000  x  21  x  5  ecnn         , 

— 10Q  x  6Q X      $5.00  per  hour 

=  $100,625,  say  $110,000  including 

supervision  costs. 

Computer  Costs 

If  summaries  are  to  be  provided  it  will  be  necessary  to  purchase  one 
additional  data-cell  drive.  If  this  is  done,  up  to  150  characters  per  lot 
could  be  provided  for  summaries.  We  estimate  a  typical  charge  summary 
would  require  40  characters  and  a  typical  lease  summary  28.  This  means 
that  each  lot  could  have  the  equivalent  of  two  charges,  one  lease  and  two 
other  short  form  (21  characters)  summaries  before  it  would  be  necessary 
to  go  to  overflow  storage.** 

The  economies  of  reducing  the  number  of  characters  allowed  per  lot 
below  150  are  relatively  small  and  are  not,  we  think,  warranted  in  view 
of  the  loss  of  flexibility.  The  cost  of  operating  the  system,  we  suggest, 
including  staff  would  be: 

1969  $107,000 

1986  $123,000 

The  total  cost  of  providing  summaries  under  the  computerized 
system  would  therefore  be: 

1969  $187,000 

1986  $233,000 


*i.e.  most  charges  and  a  small  number  of  other  instruments 
**The  150  characters  per  lot  may  be  exceeded  if  necessary.  The  system  provides  for  linked 
overflow  storage  to  be  used  as  required,  although  it  is  desirable  to  keep  such  storage  to 
a  minimum. 
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The  Manual  System 

Summaries  would  have  to  be  typed  out  on  the  Register  Card.  As  the 
Card  would  already  be  in  the  typewriter  this  would  take  a  relatively  short 
time  which  we  estimate  to  be  of  the  order  of  three  minutes,  including 
checking.  The  cost  would  therefore  be: 

in^n                  850,000  x  21  x  3  __  „n         , 

in  1969  100  x  60 X      $5.00  per  hour 

=  $44,625,  say  $45,000 

moA                   1,150,000  x  21  x  3  _cnn         . 

in  1986  — 1  qq  x  60 X      $5.00  per  hour 

=  $60,375,  say  $60,000. 

The  total  cost  of  providing  summaries  under  the  Manual  System 
would  therefore  be: 

1969  $125,000 

1986  $170,000. 

Costs  on  Initial  Compilation 

The  foregoing  figures  relate  to  the  additional  cost  of  processing 
current  registrations.  Should  the  inclusion  of  summaries  in  the  initial 
compilation  of  the  new  registers  be  required,  considerable  increases  in 
cost  and  time  must  be  envisaged.  The  data  necessary  to  estimate  this 
cost  is  not  available.  However,  on  the  assumed  basis  of  one  summary  per 
lot  existing  in  1975  the  additional  cost  would  be: 

Computer  System         $200,000  per  annum  from  year  2  to  year  6 
Manual  System  $270,000  per  annum  from  year  2  to  year  6 

In  this  instance  the  computer  appears  cheaper  than  the  manual  system  as 
the  cost  of  data-cell  hire  is  already  included  in  the  annual  operational 
costs  calculated  above. 

We  would  emphasize  that  these  figures  are  approximate;  but  we 
consider  that  they  give  a  satisfactory  indication  of  the  order  of  cost  likely 
to  be  involved  in  providing  summaries.  We  have  not  attempted  to 
estimate  the  order  of  savings  which  might  result  from  lawyers'  relying  on 
summaries  in  preference  to  making  a  full  search;  but  these  could  be 
considerable;. 


APPENDIX  E 
MANUFACTURE  OF  APERATURE  CARDS 


173 


E-l  174 


MANUFACTURE  OF  APERTURE  CARDS 

We  have  assumed  that  all  aperture  cards  will  be  made  in  the  Docu- 
mentation Centre.  It  is  obviously  possible  for  this  to  be  done  in  individual 
registries  should  circumstances  warrant. 

If  aperture  card  cameras  were  installed  in  each  office,  an  additional 
59  cameras  would  be  required.  These  cost  approximately  $9,600  each  and 
therefore  this  would  involve  an  additional  capital  expense  of  approxi- 
mately $538,000.  On  the  other  hand,  existing  roll  microfilm  equipment 
(both  cameras  and  readers)  could  be  disposed  of,  perhaps  by  trade-in, 
which  would  reduce  this  cost  somewhat. 

As  the  roll  microfilm  function  would  disappear  from  the  individual 
offices,  the  aperture  card  function  would  merely  be  a  replacement,  and 
involve  no  extra  staff.  On  the  other  hand,  there  would  be  a  saving  of 
$56,000  per  annum  in  camera  operator's  salaries  at  the  documentation 
centre. 

The  advantage  of  this  system  is  that  original  instruments  would  not 
be  moved  about  the  county  nearly  as  much.  On  the  other  hand,  the 
security  arrangements  we  propose  would  be  adequate  to  ensure  that  a 
record  of  documents  would  be  available  even  if  the  originals  went  astray. 

We  are  more  concerned  with  the  disadvantages  of  the  system. 
These  are: 

1.  Each  office  has  only  one  camera.  If  this  goes  wrong,  great 
inconvenience  would  be  caused.  Yet  the  cost  of  providing  a 
back-up  camera  in  each  office  is  too  great.  It  might  be  possible 
to  have,  say  five  or  six  reserve  cameras  in  strategic  locations. 
Each  reserve  camera  would  add  $9,600  to  the  capital  cost. 

2.  Control  of  quality  of  the  aperture  cards  would  be  difficult.  The 
film  constitutes  an  acceptable  form  of  permanent  record  only 
when  properly  processed. 

It  would  therefore  seem  that  in  absolute  terms  of  cost  there  is  little 
to  choose  between  the  two  systems,  for  the  present  value  of  the  additional 
recurrent  cost  for  the  centralized  system  will  be  about  the  same  as  the 
additional  capital  cost  of  cameras  for  the  decentralized  system.  We  have 
taken  the  view  that  the  problems  of  security  under  the  centralized  system 
are  easier  to  solve  than  those  of  quality  control  under  the  decentralized 
system,  and  so  have  opted  for  the  former.  Should  the  Commission  decide, 
after  consideration  of  the  alternatives,  to  take  the  opposite  view,  this  will 
not  affect  the  validity  of  the  comparative  cost  analysis. 
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Attendance  at  Land  Registration  Seminars  conducted  by  the  Ontario 
Law  Reform  Commission  to  discuss  a  working  paper  on  tentative 
proposals  for  reform  of  the  land  registration  system. 
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